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ANNOUNCEMENT FOR THE COMING YEAR. 


Though we have had many commendations 
from our subscribers during the past year, we 
are aware of the fact that there is room for 
improvement. We expect to give special and 
careful attention to the questions of the day 
which are rising out of the great corporate 
movements of capital and labor and the leg- 
islative enactments in regard to them both 
national and state. We have had articles on 
the Employers’ Liability Act of Congress 
from our staff of writers pro and con as to its 
constitutionality. We expect soon to give an- 
other view ofthat act. We have made special 
arrangements with Mr. William T. Hughes, 
of Chicago, author of what we regard the 
greatest work of modern times, Hughes on 
Procedure, to write a series of articles which 
will show where many of our state courts 
have made radical departures from well set- 
tled principles to the great detriment of their 
jurisprudence. These articles will be of spe- 
cial interest because they come from one 
whose knowledge of the fundamental princi- 
ples of our jurisprudence and their relation- 
ships, is wider than that of any one we have 
met. It is one thing to know fundamental 
principles, it is another to have a thorough 
understanding of their relationships. Mr. 
Hughes is not only deeply grounded in the 
philosophy of the law, but is profoundly 
versed in general history and its philosophy. 
He knows by heart every one of Bacon’s and 
Broom’s maxims and, we believe, understands 
as Bacon did their importance to our juris- 
prudence. These maxims he regards as what 
he calls the ‘‘metwand or datum posts of con- 
struction.’’ Everyone who is half way versed 
in fundamental principles, knows that ajur- 
ist’s ability in construction is the true test of 
his greatness. He will demonstrate that we 
owe more to Bacon, than to Coke and Black- 
stone, and that the matter of Ulpian, from 
whose work two-thirds of the Pandects was 
made up, which is conceded to be the greatest 
law book of all the ages, is the great source 
of our own laws; and that the decisions of 





Mansfield, Marshall, Kent, Story, Field and 
Shaw are far better guides than the majority 
of the hastily written and clashing opinions 
of today, because they adhere most closely to 
the fountain springs of the law. 

It is certain that in many states there 
is good reason for the complaint on the 

‘part of members of the bar of those states of 
the degeneracy of their jurisprudence.- We 
have in the last year pointed out the errors of 
many opinions of many state appellate courts 
to the general satisfaction of our readers who 
have expressed themselves, and we have rea- 
son to believe, to the satisfaction of many 
more of our readers who wave not. Every- 
one recognizes that just criticism from a 
proper source is healthful. Some of the 
judges of the higher courts, even those we 
have criticised, have commended our work in 
this respect as important. 

We expect to make the work of the Centra 
Law Journat of the very first order, worthy 
the confidence and respect of every judge and 
lawyer in the land. The constantly increas- 
ing, unsolicited, subscriptions from lawyers 
of high standing in the profession show that 
the work we have been doing is appreciated. 
We shall do more and better work in the future 
and those who read carefully the articles 
which Professor Hughes has prepared for. us, 
no matter who, will find they will have risen to 
a new and broadened view of jurisprudence. 
Professor Hughes declares himself a disciple 
of Bacon. Francis Bacon is acknowledged to 
be the greatest of the utilitarian philosophers 
and towers highest as a philosopher in his 
philosophy of the law. This being true, we 
certainly can not make a mistake in following 
his guidance in the midst of the ruins of the 
jurisprudence of a number of our great states 
the bars of which openly complain of the fact 
that they have no lamp by which to be guided 
in their judgments of their laws. 

Itis but just to again state that what we have 
hitherto said of Professor Hughes’ work was 
induced solely by a desire to bring to the notice 
of the profession a most meritorious work, 
and in doing so we got all the reward we had 
in view, for the publishers of the work do not 
advertise in our pages and have not for two 
years. By securing his services for our read- 
ers we are merely giving them assurance of 
our opinion of the merits of the author of 
Hughes on Procedure. 
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NOTES OF IMPORTANT DECISIONS. 

ContTRacy LIMITING LIABILITY OF RAILROAD 
COMPANY TO THE VALUE OF A SHIPMENT GIVEN 
BY SHIPPER TO OBTAIN CONCESSION IN RATES 
HELD VALID.—This question was recently de- 
cided in the appellate division of the supreme 
court of New York in the case of Barnes v. Long 
Island R. Co., 100 N. Y. Supp. 593. 

It seems that the plaintiffs delivered 29 yearling 
colts and fillies to the Adams Express Company 
at Lexington, Ky., under a written contract with 
the said company for through shipment by it to 
Sheepshead Bay, N. Y.; the freight being paid in 
advance. During the time that the said colts and 
fillies were in transit over the defendant’s lines an 
accident occurred, resulting in injury to many of 
these animals, and the verdict of the jury clearly 
establishes the negligence of the defendant, 
charging it with liability; the jury having as- 
sessed the damages at $30,000. The contract un- 
der which these animals were received and 
shipped by the Adams Express Company pro- 
vided among other things: 

‘Twenty horses, consigned to John Miller at 
Sheepshead Bay, N. Y., for the sum of three hun- 
dred and twenty-five dollars and —— cents, which 
charge is fixed by and based upon the value of 
said animals as declared by the shipper, as here- 
inafter mentioned. (2) And in consideration of 
the premises said parties agree that the shipper, 
before delivering the said animals to said express 
company, demanded to be advised of the rates to 
be charged for the carriage of said animals afore- 
said, and thereupon was offered by said express 
company alternative rates proportioned to the 
value of said animals, such value to be fixed and 
declared by the shipper, and according to follow- 
ing tariffs and charges. * * * (5) The ship- 
per, inorder to avail himself of said alternative 
rates, and in consideration thereof, being asked 
by the express company to value said animals, 
now declares the values hereinafter mentioned to 
be the true values of said animals so to be shipped 
as follows, to-wit: twenty horses, value $75 
each.”’ 

There can be no doubt that acontract of this 
character would be valid in the state of New 
York, if the contract was executed here and to be 
performed in this state; but it was urged upon 
the trial that under the provisions of section 196 
of the constitution of the state of Kentucky this 
contract was void, and this view was accepted by 
the learned trial court, constituting, we believe, 
the only serious question in this case. If the con- 
tract was void in the state of Kentucky, if it had 
no vitality at the piace of its execution, under the 
facts here involved, it may be deemed settled by 
authority that it could not limit the liability of 
the defendant, which was, by the terms of the 
contract, to have the same exemptions as the ex- 
press company. Grand v. Livingston, 4 App. 
Div. 589, 38 N. Y. Supp. 490. On the other hand, 
if the contract was valid in Kentucky, and not in 





conflict with the laws of this state and its public 
policy, the judgment appealed from cannot be 
sustained, and the defendant is entitled to a re- 
versal of the judgment. 

The section of the constitution of Kentucky re- 
lied upon to invalidate the contract under which 
the shipment was made, and which expressly 
limited the liability of the defendant to the agreed 
value of the horses, provides that ‘*no common 
carrier shall be permitted to contract for relief 
against its common-law liability.”” ‘The ques- 
tion is, what construction is to be put upon this 
language? Isit broad enough to invalidate the 
contract entered into in Kentucky? J.eaving out 
of consideration the language of the contract in 
so far as it attempts to make of the express com- 
pany a forwarder, rather than a common carrier, 
under the principle that the law will not permit 
that to be done by indirection which may not be 
done directly, is the language of the Kentucky 
constitution intended to invalidate such a con- 
tract as was concededly made, and permit the 
plaintiffs to get the benefit of reduced rates of 
transportation upon a false valuation, and then to 
charge the defendant with the value of the ani- 
mals as they proved to be worth after they bad 
been injured through the latter’s negligence? We 
think not, for the common law never sanctioned 
fraud. 

The limitation of the constitution of Kentucky 
is that ‘*no common carrier shall be permitted to 
contract for relief against its common law liabil- 
ity;’? that is, it shall not be permitted to con- 
tract that it shall not be liable for a breach of 
those duties and obligations which the common 
law imposes. But the contract here under con- 
sideration does not seek to give the express com- 
pany, or those for whose benefit the stipulation 
was made, ‘‘relief against its common law liabil- 
ity.°’ It merely seeks to limit the liability to the 
value as given by the shipper for the purpose of 
getting concessions in rates, and this the common 
law has always sanctioned. Chancellor Kent, who 
undoubtedly understood the common Jaw, in his 
Commentaries (2 Kent’s Com. 603), lays down the 
proposition that: 

«The common carrier is responsible for the loss 
of a box or parcel of goods, though he be ignorant 
of the contents, or though those contents be ever 
so valuable, unless he made a special acceptance. 
But the rule is subject to a reasonable qualifica- 
tion; and if the owner be guilty of any fraud or 
imposition in respect to the carrier, as by conceal- 
ing the value or nature of the article, or deludes 
him by his own carelessness in treating the parcel 
a3; a thing of no value, he cannot hold him liable 
for the loss of the goods. Such an imposition 
destroys all just claim to indemnity, for it goes to 
deprive the carrier of the compensation which he 
is entitled to,in proportion to the value of the 
article intrusted to his care and the consequent 
risk which he incurs, and it tends to lessen the vigi- 
lance that the carrier would otherwise bestow.”’ 

See Hart v. Pennsylvania R. R. Co., 112 U.S. 
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331, 340, 5 Sup. Ct. Rep. 151, 28 L. Ed. 717, and 
authorities there cited; Chicago, M. &. St. P. Ry. 
v. Solan, 169 U. S. 133, 135, 18 Sup. Ct. Rep. 289, 
42 L. Ed. 688: Calderon y. Atlas Steamshin Co., 
170 U.S. 272, 278, 279, 18 Sup. Ct. Rep. 588, 42 L. 
Ed. 1033, and authorities there cited. 

In the case now before us the contract does not 
attempt to avoid liability under the common law. 
It merely seeks to limit its liability to the valua- 
tion which the plaintiffs, through their agent, 
fixed as the pvasis of computing the freight 
charges, which charges were materially less be- 
cause of the valuation of $75 than they would 
have been if the value had been placed at $2,000 
each, as the evidence now shows them to have 
been worth. The express company accepted the 
animals for shipment under a special acceptance, 
and the plaintiffs could not avail themselves of 
the fraudulent valuation for the purpose of get- 
ting a concession in rates, and then hold the de- 
fendant liable for the higher value when an acci- 
dent bas occurred. The contract provided merely 
what the common law bas recognized as the rule 
governing common carriers, and it in no wise 
contravenes the constitution of Kentucky. It fol- 
lows, therefore, that the judgment in favor of the 
plaintiffs for the value of the horses as fixed by 
the evidence cannot be sustained. 








THE PRIVILEGE OF SILENCE AND 
IMMUNITY STATUTES. 





A short review and exposition of the law 
in relation to immunity statutes, substituted 
for the privilege of silence, contained in that 
clause of the fifth amendment to the consti- 
tution of the United States which reads: 
‘‘Nor shall any person be compelled, in any 
criminal case, to be a witness against him- 
self’? and the many similar provisions con- 
tained in the state constitutions, seems timely 
in view of the many cases of bribery, extor- 
tion, and the like, that are to be placed on 
trial during the fall terms of many courts in 
various jurisdictions throughout the coun- 
try, and in view of the fact that it is one of 
the most cherished and sacred rights of the 
American people. The principle upon which 
these various constitutional enactments.are 
founded, is the ancient common law maxim 
nemo tenetur seipsum accusare. It is a rule 
of evidence whereby any person or party 
called as a witness in a civil or criminal pro- 
ceeding has, if he chooses, the privilege of 
silence by refusing to answer any question 
put to him on direct or cross-examination, 
the answer to which, if true, will disgrace 





him, or render, or tend to render him liable 
to criminal prosecution. The theory upon 
which the maxim has been interpreted by the 
many adjudications, is that a witness must 
not be placed in jeopardy by a legal detri- 
ment brought on through his own exposure. 

Much has been said against the rule in 
that it is not applicable to modern conditions,’ 
that it has outlived its usefulness, that it is 
a hindrance tothe very object of evidence— 
to ascertain the truth and that the guilty may 
use the privilege as a shield, still it cannot be 
denied that it may be the main protection of 
the innocent for a person may be placed in 
such circumstances, connected with the com- 
mission of a criminal offense, that if required 
to disclose other facts within his knowledge 
he might, though innocent, be considered 
guilty. That the maxim in its interpretation 
and application is undergoing such changes 
and modifications as to meet all modern re- 
quirements and still retain its original im- 
portance is apparent from the natural evolu- 
tion of legal principles. In the general ap- 
plication of this principle the courts are uni- 
form in their decisions, but only in certain 
aspects of its application the courts are not 
agreed. The general doctrine has been well 
established that the privilege of silence can 
be invoked in all cases where the answer of 
the witness may subject himself to imprison- 
ment, fine, forfeiture, or penalty which may 
result from criminal or civil proceedings, that 
the right of privilege is personal to the wit- 
ness, that he alone has the right to invoke its 
protection, that he alone has the right to 
waive the privilege, that he must claim it in 
good faith and that the right in all cases to 
decide whether his answer will incriminate 
him or tend to incriminate him does not rest 
solely with him. On the other hand the doc- 
trine is not so well settled as to what extent 
the claim of privilege is left to the determin- 
ation of the witness and to what extent he is © 
held to waive it by consenting to answer 
some questions, or at what stage of an exam- 
ination he must insist on his privilege in or- 
der to avoid a waiver. There are a class of 
cases where the witness, not being advised of 
his privilege of silence, testified in part, the 
court seeing his danger advised him and 
thereafter allowed him the right of privilege. 
Another class of cases are those where a wit- 
ness, evidently ignorant of his rights, had 
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spoken before he could be cautioned, the 
court put him on his guard and allowed the 
testimony to which a full examination could 
not be had stricken out. There are a class 
of cases that make a distinction between a 
witness proper and an accomplice or party in 
interest. It is not quite clear why an ac- 
complice, who admits his guilt by seeking to 
implicate others, should claim immunity from 
exposure about the very matter which he is 
willing to confess. In cases where a party 
in interest volunteers to testify in his own be- 
half the rule is not liberally construed in his 
favor as in the case of disinterested witness- 
es who are summoned to testify in controver- 
sies between others. Cases in which the 
privilege may be claimed are such that may 
subject a witness, if he answers, to impris- 
onment, a fine, forfeiture, or penalty. Where 
a witness is asked whether he has been ac- 
cused of stealing, or whether stolen goods 
had been found in his possession,! or is 
questioned as to bow he testified on a former 
trial, relative to the matter in question,” or 
is questioned as to the signs and tokens by 
which horse-thieves are known and recognized 
by each other,*® or is questioned whether he 
voted in an action to try title to office,* or is 
questioned as to whether he had gone through 
bankruptcy without mentioning the claim in 
controversy,® or is questioned concerning his 
acts as a railway conductor in not account- 
ing to company for money collected whether 
he had passed persons free in the cars, or 
whether'‘he had sold tickets below the regular 
prices,® or is questioned when on trial for 
felony whether she was not accused of steal- 
ing or taking things not her own, while liv- 
ing with A and whether, when she left then, 
she was net followed,and the things taken from 
her,’ or is questioned in a case of seduction 
as to her acis of unchastity with others,® the 
witness may claim the privilege in all these 
cases.° 

Cases in which the privilege may not be 
claimed are such where a witness, in a bas- 

1 Howell v. Commonwealth, 5 Giatt. (Va.) 664. 
Mitchell v. Hinman, 8 Wend. (N. Y.) 667. 
3 State v. Wilson, 8 Lowa, 407. 
23 Wis. 309. 
Taylor v. Mac Irvin, 94 Ill. 488. 
Eaton v. Former, 4 N. H. 200. 
Howell v. Commonwealth, 5 Gratt. ( Va.) 664.. 


Reed vy. Witliams, 5 Sneed (Tenn.), 580. 
For further cases see the various text-books on 


to 


- 
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tardy case, was asked, after it was shown 
that the circumstances were such that the act 
would not have been criminal, whether he 
had sexual intercourse with the prosecutrix, !° 
or where a witness for the prosecution was 
asked, in a trial for a riot, whether he isa 
member of a secret society organized to re- 
press a sect t> which defendant belongs,!? or 
where a constable was asked, when testify- 
ing before a grand jury, whether he knew of 
any house in a certain place ‘‘where spiritu- 
ous liquors are sold,’’!? or where a witness 
was properly subpoenaed before a grand jury 
and asked: ‘*What person or persons have 
so bet on faro?’’!* 

English Law.—The fact that certain prin- 
ciples of natural justice which had become 
fixtures in the jurisprudence of the mother 
country were incorporated as amendments to 


the constitution, gives sanction to a cursory 


review of the construction, given to these 
principles by the English courts. In the 
early application of this rule of evidence or 
maxim, nemo tenetur seipsum:. accusare, it 
gave rise to some difficulty in its interpreta- 
tion, in so far as to preserve the rights of the 
party, the privilege of the witness, and the 
prerogative of the court. The courts con- 
strued the maxim to mean that a witness is 
not only not bound to answer a question which 
would criminate him, but he is not bound to 
answer any question,the answer to which tends 
to criminate him,!* that he has the privilege to 
object to answering a question which he 
thinks will tend to his crimination, though 
the answer would not lead to an immediate 
conclusion of guilt,!’ and that the court re- 
tains the prerogative to decide whether the 
questions propounded tend to criminate wit- 
ness or not.'® This latter point was more 
fully decided in the leading case.'7 Here 
the court held (Cockburn, C. J.), that in 
order to entitle a witness to the privilege of 
silence, the court must determine from the 
facts and circumstances in the case as 
well as from the wuature of the evidence 

10 Ford y. State, 29 Ind. 541. 

11 Pecple v. Christie, 2 Park (N. Y.), Cr. 579. 

2 Hunt v. MeCulla, 20 Iowa, 20. 

13 Ward v. State, 2 Mo. 120; Warner y. State, 13 Lea 
(Tenn.), 52. For further illustrations see works on 
evidence. 

M4 Rex v. Slaney, 6 Car. & P. 217. 

1s Cate v. Hardacre, 3 Taunt. 424. 

16 Maloney v. Bartley, 3 Campbell’s Rep. 210. 

17 Queen y. Boyer, 1 B. & S. 311. 
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to be adduced from the witness whether there 
is a reasonable ground for the apprehension 
of danger if the witness is forced to answer, 
and in case danger of self-incrimination 
arises great latitude should be allowed him 
in judging for himself of the effect of any 
particular question. The apprehended dan- 
ger must be real and appreciable, not of an 
imaginery and unsubstantiated character, nor 
must some extraordinary and barely possi- 
ble contingency, so improbable that no rea- 
sonable man would suffer it to influence his 
conduct, be allowed to interfere with the ad- 
ministration of justice, beyond these reserva- 
tions the court is bound to insist on a witness 
answering unless he is satisfied that the an- 
swer will tend to place the witness in peril.’ 
In Adams y. Floyd?® it was held that where 
the answer toany question might tend to in- 
criminate, disgrace or expose a witness to 
unfavorable comment, the privilege to answer 
is left to his own conscience. 

At what stage of the trial and in what 
manner the privilege may be claimed has been 
decided in the leading case.?° In this case 
the court held that it made no difference in 
the right of the witness to ssk protection al- 
though he had answered in part, he still was 
entitled to claim the privilege at any stage of 
the inquiry, and that no answer forced from 
him by the presiding judge (after such a 
claim), could be afterwards given in evidence 
against him, and that, if a witness claims 
the protection of the court on the ground that 
his answer would tend to criminate him, and 
there appears reasonable grounds to believe 
that it would do so, he is not compellable to 
answer; and if obliged to answer notwith- 
standing, what he says must be considered 
to have been obtained by compulsion, and 
cannot afterwards be given in evidence 
against him. The mere declaration of a wit- 
ness, on oath, that he believes that the an- 
swer would tend to criminate him is sufficient 
and conclusive, where no other sufficien€ cir- 
cumstances appeared in the vase to induce 
the judges to believe that the answer would 
tend to criminate the witness.?! 

Interpretation of the Constitutional Guar- 
anty.—Before entering upon this subject I 


18 Confirmed in Ex parte Reynolds, 20 Ch. Div. 294. 
193 H. & N. 351. 

20 Queen v. Garbett, 2 Car. & Kirwan Rep. 474. 

21 Fisher v. Ronald, 12 C. B. 762. 





will note here that it was early decided that 
the fifth amendment to the constitution of the 
United States does not operate upon a witness 
testifying in the state courts, as the first eight 
amendments to the constitution are limitations 
only upon the powers of congress and the 
federal courts, and are not applicable to the 
several states, except so far as the fourteenth 
amendment may have made them applic- 
able.?? In the many cases that have arisen 


“under the fifth amendment and the various 


similar provisions contained in the state con- 
stitutions a two-fold construction has been 
given the maxim which has led to a distinc- 
tion being made as to the rule of law applic- 
able to a question, the direct answer to which 
may fix a stain of infamy on the character of 
the witness, and the question the answer to 
which may have a tendency to implicate the 
witness in a criminal charge for which he may 
be prosecuted. The object of the first is to 
save the witness from being the herald of his 
infamy, and the second from furnishing him- 
self the means of his punishment. In cases 
where the tendency has been to apply the 
first rule of construction the courts have held 
that the witness’ refusal to answer any ques- 
tion which might tend to incriminate, dis- 
grace or expose him to unfavorable comment 
resis largely with his own conscience and 
feeling of responsibility.?* In Merluzzi v. 
Gleason,?* it was held that it was within the 
province of the court to extend the privilege 
of silence toa witness where his affirmative 
answers to questions would tend to degrade 
and disgrace him, and it was entirely super- 
fluous to inquire of him why he did not an- 
swer. If it reasonably appears from the 
question and the facts that the answer will 


22 Barron v. Baltimore, 7 Pet. 348, 8 L. Ed. 672; 
Fox v. Ohio, 5 How. (U. 8S.) 410, 12 L. Ed. 2138; 
Wethers v. Buckley, 2 How. (U.S.) 84, 15 L. Ed. 
816; Twitchell v. Commonwealth, 7 Wall. 321, 19 L. 
Ed. 223: Presser v. Llinois, 116 U. 8. 252. 

231 Burr’s Trial, 244. Chief Justice Marshall in 
this case summarizes the rule as follows: “It is the 
province of the court to judge whether any direct 
answer to the question which may be proposed will 
furnish evidence against the witness. Ifsuch answer 
may disclose a fact which forms a necessary and es- 
sential link in the chain of testimony which would be 
sufficient to convict him of any crime, he is not bound 
to answer it, so as to furnish matter for that convic- 
tion. In such a case, the witness must himself judge - 
what his answer will be, and if he say, on oath, that he 
can not answer without accusing himself, he can not 
be compelled to answer.” 

2459 Md. 214. 








6 CENTRAL LAW JOURNAL. 


No. 1 








have a tendency to expose the witness to a 
penal liability, or to any kind of punishment 
or to a criminal charge the witness is not 
bound to answer,?° or if the witness says 
that the answer may tend to convict him and 
on that account refuses to answer, and 
the court imagine any state of facts under 
which the answer might lead to such a result, 
the witness may insist upon his right to the 


privilege of silence,?® or where a witness who’ 


claimed the privilege had instigated the pros- 
ecution and had made a sworn statement up- 
on the fact of the information to the effect 
that the allegations thereof were true, yet his 
conduct was held not to amount to a waiver 
of his constitutional privilege when called 
upon as a witness upon the trial of the ac- 
cused,?? and finally if a direct answer toa 
question will disgrace a witness and fixa 
stain of infamy upon his character, so as to 
make unfair his credibility as a witness, he 
is not bound to answer unless the proposed 
evidence be material to the issue in the 
trial.?* In Lx parte Rowe,** the court held 
that a witness can even exercise his privil- 
ege of silence when the answer would tend to 
destroy his credibility. It is held in Mis- 
kimmins v. Shaver,®® that the court can not 
compel the witness to disclose what crime the 
answer would tend to convict him of, as such 
disclosure would defeat the very object of 
the constitutional privilege, but it must ap- 
pear to the court, from the character of the 
question, and the other facts adduced in the 
case, that there is some tangible and sub- 
stantial probability that the answer of the 
witness may help to convict him of a crime, 
and in order to protect a witness from an- 
swering upon the ground that his answer may 
tend to criminate him, it must appear to the 
court, from the nature of the evidence which 
the witness is called to give, that there is 
reasonable ground to apprehend that, should 
he answer, he would be exposed to a crim- 
inal prosecution. ‘*‘Where it is not so per- 
fectly evident and manifest that the answer 
called for cannot incriminate, as to preclude 


2 Simmons vy. Nolster, 13 Minn, 236. 

26 In re Tappan and Douglass, 9 How. Pr. 395. 

27 Samuel v. People, 164 Ill. 379. 

28 People v. Mather, 4 Wend. (N.‘Y.) 229; Lohmann 
v. People, 1 N. Y. 379; Commonwealth vy. Roberts, 
Bightly, 109; Weldon v. Burch, 12 Ill. 374. 

2 7 Cal. 184. 

80 8 Wyo. 392. 





all reasonable doubt or fair argument, the 
privilege must be recognized and protect- 
ed.’’?1 Mr. Justice Field, in his separate 
dissenting opinion in Brown v. Walker,*? has 
stated the doctrine very effectually when he 
said: ‘‘It is conceded as an established doc- 
trine, universally assented to, that a witness 
claiming his constitutional privilege can not 
be questioned concerning the way in which 
he fears he may be needed to satisfy the 
court that he is making his claim in good 
faith, and not as a pretext. To establish good 
faith on the part of the witness in claiming his 
constitutional privilege of exception from 
self-incrimination, where he is examined as 
a witness in a criminal case, he may be ques- 
tioned as to his apprehension of criminating 
himself by his answer, but no further.’’ This 
ancient principle of the law of evidence that 
a witness shall not be compelled, in any pro- 
ceeding to make disclosure or to give testi- 
mony which will tend to criminate him, or 
subject him to fines, penalties, or forfeitures, 
is based upon two grounds, one of policy and 
the other of humanity. Policy is a variable 
term. What may be policy at one time and 
under one set of conditions, might not be 
policy at another time under another set of 
conditions, and for that reason a rule of law 
is given different interpretations at different 
times and in different jurisdictions. In evi- 
dence of this it will be noted that the tend- 
ency in modern times is to the doctrine that 
it is not conclusive that the statement of the 
witness that his answer to the question or 
questions will tend to incriminate, although 
he is judge of the effect of his answer, and is 
not bound to disclose any facts or circum- 
stances to show how the answer would affect 
him, for it is within the proyince of the court 
to determine under all the circumstances of 
the case whether such is the tendency of the 
question put to him, and whether he shall be 
required to answer. *® 


31 People, Taylor v. Forbes, 143 N. Y. 219. 

32161 U.S. 634. 

83 Kirschner v. The State, 9 Wis. 140; State v. Duffy, 
15 Iowa, 425; Chamberlain v. Willson, 12 Vt. 491, 36 
Am. Dec. 356; People v. Forbes, 143 N. Y. 219, 
38 N. E. Rep. 303; The People v. Mathers, 4 
Wend. (N. Y.) 229; Ballinger v. The People, 8 N. Y. 
595; Calhoun v. Thompson, 56 Ala. 166; Richman 
v. The State, 2 Iowa, 532; Foot v. Buchanan, 113 Fed. 
Rep. 161; Emery’s Case, 107 Mass. 181, 9 Am. Rep. 
22; State v. Pancoast, 5 N. Dak. 514; Ex parte Senior, 
37 Fla. 1, 32 L. R. A. 1385; Ex parte Boscowitz, 34 
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Exceptions and Limitations. — As strin- 
gent as the general rule of the privilege of si- 
lence has been interpreted there are, how- 
ever, certain well-founded exceptions. For 
example, ‘‘if at the time of the transaction 
respecting which the testimony is sought, the 
acts themselves did not constitute an offense, 
or if, at the time of giving the testimony, the 
acts aré no longer permissible, if the statute 
creating the offense has been repealed ; if the 
witness has been tried for the offense and ac- 
quitted, or, if convicted, has satisfied the 
sentence of the law; if the offense is barred 
by the statute of limitations, and there is no 
pending prosecution against the witness , he 
eannot claim any privilege under the provi- 
sions of the constitution.’’** If a witness 
being cautioned that he is not compelled to 
answer a question that may criminate him, 
elects to waive his privilege and chooses to 
answer, he is bound to answer all questions 
relative to that transaction, and cannot after- 
wards take an objection to any further ques- 
tion that has a tendency to criminate him,*® 
so if a witness does not avail himself of the 
privilege of silence on the ground of incrim- 
inating himself, neither of the parties can ob- 
ject to his testimony.*® Neither is the con- 
testant nor contestee called upon to contend 
for the rights of a witness who does not de- 
mand protection, and if compelled to testify 
against his will, it does not follow that testi- 
mony, competent without objection on his 
part, should not go to the jury for what it is 


worth,** and the objection that an answer 


will incriminate him, the witness himself must 
make it.?% Further a witness, with full 
knowledge of his rights, consents to testify 
about the very matter that may criminate him, 
without choosing his privilege, must submit 
to a full legitimate cross-examination in ref- 


Ala. 468; Steven v. State, 50 Kan. 712, 32 Pac. Rep. 
850; Re Nichell, 47 Kan. 737,27 Am. St. Rep. 315, 28 
Pac. Rep. 1076; People v. Brewer, 27 Mich. 134; War- 
ner vy. Lucas, 10 Ohio, 337. 

34 Bx parte Cohen, 104 Cal. 524. : 

35 Dixon v. Vale,1C. & P. 278; State v. K——, 4 
N. H. 562; Low v Mitchell, 18 Me. 372; Coburn vy. 
Odell, 10 Fost. (N. H.) 540; Norfolk v. Gaylord, 2 
S. Car. 309; Austin v. Ponier, 1 Sim. 348; Common- 
wealth vy. Pratt, 126 Mass. 462; Chamberlain v. Will- 
son, 12 Vt. 491; Lockett v. State, 63 Ala. 5; 
People v. Freshoury 55 Cal. 375. 

36 State v. Foster, 23 N. H. 349, 55 Am. Dec. 191. 

87 Boyer v. Teague, 106 N. Car. 571, 11 S. E. Rep. 
679, 19 Am. St. Rep. 547. 

38 State v. Wentworth, $5 Me. 234, 20 Am. Rep. 688. 





erence thereto ;*® so a witness who under a 
statute takes the stand in his own behalf, may 
be subjected to cross-examination upon his 
statement made‘on his examination in chief.‘ ® 

A witness is compelled to answer if a prose- 
cution for a crime, concerning which he is 
interrogated, is barred by the statute of limita- 
tions ;*! also where a witness who has already 
received a pardon cannot longer claim his 
privilege, for the reason that the offense has 
been wiped out.*? 

In conclusion it may be said that all the 
cases cited reveal that the protection given to 
the witness under the constitution has not 
been construed literally, and confined to an 
exemption from his testifying in a criminal 
case in which he himself is prosecuted, but 
that the privilege of silence, of which he can 
avail himself has been extended to all cases 
in which his evidence might tend to subject 
him to a criminal prosecution, imprisonment, 
fine, forfeiture or a penalty, and that he may 
be questioned within certain limits, and when 
he waives his privilege he must submit to a 
complete unfolding of the transaction, and the 
same is true under certain exceptions. 

Immunity Statutes.—Although the doctrine 
is well settled that the rule of the privilege of 
silence does not apply where the testimoney 
to be introduced cannot possibly be made the 
grounds for, or in aid of, a criminal prosecuticn 
against the witness, still in its application to 
the construction of immunity statutes the de- 


89 Foster vy. Pierce, 11 Cush. 437, 59 Am. Dec. 153; 
Commonwealth v. Price, 10 Gray, 472, 71 Am. Dec. 
668; Commonwealth v. Pratt, 126 Mass. 462; Com- 
monwealth y. Trider, 143 Mass. 180; State v. K-——, 4 
N. H. 562; Amherst v. Hollis, 9 N. H. 107; Coburn v. 
Odell, 80 N. H.540; Norfolk v. Gaylor, 28 Conn. 
309; Chamberlain v. Willson, 12 Vt. 491, 36 
Am. Dec. 356; People y. Freshour, 55 Cal. 375; State 
v. Nichols, 59 Minn. 887; Foster v. People, 18 Mich. 
266; Lombard v. Maybury, 24 Neb. 674. 

# Gart v. Chapman, 2 C. & P. 570; State v. Went- 
worth, 65 Me. 234; State v. Witham, 72 Me. 531; State 
v. Ober, 52 N. H. 492; Commonwealth v. Bonner, 97 
Mass. 587; Commonwealth v. Morgan, 107 Mass. 199; 
Commonwealth v. Mullen, 97 Mass. 545; Connors 
v. People, 50 N. Y. 240; People v. Casey, 72 N. Y. 393. 

41 Parkhurst v. Lawton, 1 Merivale, 391; Calhoun 
v. Thompson, 56 Ala. 166; Mahanke vy. Cleland, 76 
Iowa, 401; Weldin v. Burch, 12 Ill. 374; United 
States v. Smith, 4 Day (U. S.), 121; Close v. Olney, 1 
Denio, 319; People v. Mather, 4 Wend. 229; Williams 
v. Farrington, 11 Cox Ch. R. 202; Davis v. Reid, 5 
Sim. 448; Floyd v. State, 7 Tex. 215; Maloney v. 
Dowe, 2 Hilt. 247; Wolfe v. Gruland, 15 abb. Pr. 
336. 
42 Roberts v. Allatt, 1 Moody & Malkin, 192; Queen 
v. Boyer, 1 B. & S. 811. 
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cisions have not been uniform in their inter- 
pretations. There are two lines of decisions 
construing immunity statutes. One holds 
that before the constitutional privilege of si- 
lence could be taken away by the legislature, 
there must be absolute indemnity provided ; 
that nothing short of a complete amnesty to 
the witness—an absolute wiping out of the 
offense, so that he could no longer be prose- 
cuted for it—would furnish that indemnity ;** 
the other holds that a witness cannot invoke 
the constitutional privilege of silence whereby 
statute he is exempted from liability for any 
offense he may be compelled to give evidence, 
or from any prosecution, or any penalty or 
forfeiture, on account of any transaction to 
which he may testify, and that a statute of 
this kind sufficiently satisfied the guaranty 
against self-incrimination. ‘ * 

In Counselman y. Hitchcock,*® the immu- 
nity statute’® reads as follows: ‘‘No evi- 
dence given by the witness shall be in any 
manner used against him, in any court of the 
United States, in any criminal proceeding.’’ 
The court held that the statute was not co- 
extensive with the constitutional provision 
and that the witness was not compelled to 
answer, because the statute fell short of the 
constitutional provision, in that the disclos- 
ure of the circumstance, source, and means of 
the offense might be used effectually in a sub- 
sequent prosecution against the witness for 
his participation in that very offense, without 
using his answers on the witness stand as evi- 


48 Cullen v. Comonwealth, 24 Gratt. 624: Emery’s 
Case, 107 Mass. 172, 9 Am. Rep. 22; State v. Newell, 
58 N. H. 314; Counselman v. Hitcheock, 142 U. S. 547, 
385 L. Ed. 1110, 3 Inters. Com. Rep, 816, 12 Sup. 
Ct. Rep. 195; Re Scott, 95 Fed. Rep. 518; Foot v. 
Buchanan, 113 Fed. Rep. 305; Ze Shera, 114 Fed. Rep. 
207; Re Nachman, 114 Fed. Rep. 995; Ex parte Carter, 
166 Mo. 604, 57 L. R. A. 654, 66S. W.Rep. 540; Lanesin 
v. Boyden, 160 Il]. 618, 43 N. E. Rep. 781; People 
v. Butler Struct. Foundry & Iron Co., 201 IIl. 236, 
66 N. E. Rep. 349; Hx parte Clarke, 103 Cal. 352, 
37 Pac. Rep. 230; People v. O’Brien, 176 N.Y. 253. 

44 Floyd v. State, 7 Tex. 215; Ex parte Cohen, 104 
Cal. 524, 26 L. R. A. 423, 43 Am. St. Rep. 127, 38 Pac. 
Rep. 364; Brown v. Walker, 161 U. S. 547, 90 L. Ed. 
819, 5 Inters. Com. Rep. 369, 16 Sup. Ct. Rep. 644. 
(This case modifies Counselmen v. Hitchcock, 142 U. 
8.547, 85 L. Ed. 1110, 3 Inters. Com. Rep. 816, 12 
Sup. Ct. Rep. 195, and practically settles the federal 
law as to the question.) State v. Morgan, 133 N. Car. 
743; Inters. Com. Com. v. Baird, 194 U. S. 25, 4 L. 
Ed. 860, 24 Sup. Ct. Rep. 563; La Fountaine v. Under- 
writers, 83 N. Car. 182; In re Briggs, 1838 N. Car. 7438, 
47 &. E. Rep. 403. p 

45 Supra. 

4 Rey. St. U. S., § 860 [Comp. St. 1901, p. 661]. 





dence or direct admissions against him, where- 
as, in Brown v. Walker,‘* congress had, un- ’ 
der the intimation in Counselman v. Hitch- 
cock,‘® amended the law by ch. 83, Act 
Feb. 11, 1893, 27 Stat. 443 [U. S. Comp. St. 
1901, p. 3173], which provides that the wit- 
ness required to testify in the cases desig- 
nated should not ‘‘be prosecuted or subjected 
to any penalty or forfeiture for or on account 
of any information, matter or things, concern- 
ing which he may testify,’ the court 
held this statute was absolute immunity 
against prosecution for the offense to which 
the question related, and deprived the witness 
of his constitutional right of silence. In State 
v. Jack,*® the court held that where the im- 
munity afforded by the statute is co-extensive 
with the constitutional privilege, it is suffi- 
cient protection for a witness to prevent him 
from invoking the constitutional privilege of 
silence. There are two opinions that have 
been recently rendered under similar condi- 
tions by the Supreme Court of Wisconsin, in 
which a peculiar situation has been brought 
about, in that one of the opinions, State v. 
Rudolph,*® follows the law as expounded in 
Walker v. Brown,®! while the other, State v. 
Murphy,°? follows the law as expounded by 
Judge Humphrey in the so-called Packers’ 
Case. In order to explain the situation I will 
quote from Justice Marshall’s independent 
opinion: ‘*The paragraph in the main opin- 
ion, commencing with, we do not adopt, etc., 
which immediately follows the quotation from 
the Packers’ Cases, was added to such main 
opinion after the independent opinions were 
filed, so as to remove from such main opinion 
any indication contained therein of indorse- 
ment by the court of the quoted doctrine. I 
concur in the answers to the questions certi- 
fied for decision, but dissent most emphati- 
cally, from the general exposition of the im- 
munity statute which precedes the treatment 
of the particular points involved.*’ * * * ‘I 
had an idea when the opinion was handed 
down, that it contained what would be con- 
sidered by trial courts, as it seems will be the 
case, a most emphatic approval of the very 


47 Supra. 

43 Supra. 

49 69 Kan. 387, 1 L. R. A. (N. 8S.) 167, affirmed by 
Sup. Ct. U.S. Nov. 27, 1905. 

50 107 N. W. Rep. 466. 

51 Supra. 

52 107 N. W. Rep. 476. 
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extreme view. I venture to say, expressed by 


Judge Humphrey in the Packers’ Cases,°* | 


and indicated in the quotation from his opin- 
ion of the federal immunity statute on which 
ours was modeled. I did not appreciate that 
the court was committed to the idea that such 
statute was intended to, and in fact does, go 
very much further than the constitutional 
guaranty against compulsory self-crimina- 
tion; that the purpose was to go so far be- 


' yond the scope thereof as to not only secure 


the evidence which the privilege of silence 
would otherwise obscure, but, by affording 
the offender a sort of gratuity, obtain disclos- 
ures which, but for moral turpitude he could 
be compelled to make any way; disclosures 
of mere circumstances so remote as not to 
fall within the scope of self-incriminatory evi- 
dence. Nothing could have been further from 
my thoughts than that the legislative purpose 
was to make the inducement {to testify ‘at- 
tractive’ by holding out a substitute for the 
constitutional privilege, and a bribe, so to 
speak, as to matters beyond its scope as well. 
I wish, as emphatically as {practicable, to 
express my dissent from any such extreme 
view. 

Under the circumstances I shall not at- 
tempt to discuss the immunity statute, giving 
reasons and authorities for the views I enter- 
tain. Some other occasion will doubtless be 
presented for further consideration of the 
matter. That I am persuaded to believe from 
the facts, in part, as I understand it, that 
there is a radical conflict between the exposi- 
tion of the law, from which I dissent, and 
that in the cases decided with it, opinion by 
Justice Siebecker, with which I concur.’’ 

In conclusion, Justice Marshall gives an ex- 
cellent summary of the purport and construc- 
tion of the statute, which I reproduce here: 
‘*(1.) The statute does not wipe out the of- 
fense about which the witness might have re- 
fused toanswer. It creates a bar to a prose- 
cution for the offense. The offense with. its 
attendant moral turpitude is left just the same, 
but by force of the statute the public is reme- 
diless. (2.) The statute is not broader than 
the constitutional guaranty for which it was 
intended to be a ‘substitute.’ Thevery idea 
of a substitute suggests the limitation of one 
as that of the other. In other words, that 
they are equivalent, one being exchanged, by 


53 142 Fed. Rep. 808. 





force of the law, for the other. (3.) The 
statute does not immune because of evidence 
given, other than that of a self-incriminating 
character; and as without the statute would 
be obscured by the constitutional privilege of 
silence. (4.) For the statute to operate 
there must be evidence under real compul- 
sion. That is, there must be coercion to the 
extent of the witness being called to testify 
under such circumstances that he would be 
liable to punishment as standing in defiance 
of the court if he refused to do so. In that 
situation only does the law relieve him from 
the necessity of expressly claiming his privi- 
lege. Until the law then lays its hand on the 
party, so that resistance would be a defiance 
of the court, the statute does not intervene. 
(5.) In the term, ‘no person shall be prose- 
cuted or subjected to any penalty for or on 
account of any transaction, matter, or thing, 
concerning which he may testify or produce,’ 
etc., the term ‘transaction, matter, or thing,’ 
has reference to any of the designations, to 
an event of a criminal character. Each is 
one cf a species, a synonym, in great part, 
for either of the others. The familiar rule, 
noscitur a sociis applies. The evidence 
spoken of is evidence of an incriminating 
character, as to a transaction giving rise to a 
cause of action to punish for a crime, ora 
thing giving rise to such cause, or a matter 
giving rise to some such cause, in which the 
witness participated. It has nv reference to 
any remote circumstance, not in itself a 
basis for such a cause. In other words, the 
law contemplates only a situation as regards 
an event, whether denominated a transaction, 
a matter, or a thing, where under the consti- 
tutional privilege of silence, the person com- 
pulsorily called to testify might refuse to 
speak, but the removal of the precise danger 
which such privilege was designed to shield 
him from. So the statute becomes active 
whenever and wherever the constitutional 
privilege would otherwise operate, and its 
activity ceases when that would otherwise not 
intervene. It is a substitute and that only.’’ 

Construction of Immunity Statutes.—The 
construction of immunity statutes rests upon 
these grounds: First, the immunity must 
cover the prosecutions under the federal law 
or the state law as the case may be; second, 
the immunity must be conditional on the 
truthfulness of the disclosure, and third the 
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immunity must be co-extensive with the con- 
stitutional privilege. Statutes of this kind 
must be construed with reference to its mani- 
fest object, so as to carry out its object con- 
sistently with the constitution, and is to be 
liberally construed in favor of a personal priv- 
ilege.°* In Hale v. Henkel,®® the court 
held that the privilege against self-incrimina- 
tion afforded by U. S. Const., Fifth Amend., 
is purely personal to the witness, and he can- 
not claim the privilege of another person, or 
of the corporation of which he is an officer or 
employee. The court going more in detail in 
construction in Ex parte Cohen,®*® said: ‘‘A 
statute is to be construed with reference to 
its manifest object, except as such object may 
be defeated by the language of the statute it- 
self. The language used is not to be enlarged 
beyond its ordinary construction for the pur- 
pose of effecting such object, nor, on the 
other hand, is it to receive such a technical or 
limited construction as will defeat the mani- 
fest purpose of the statute, If the language 
is susceptible of two constructions, one of 
which will carry out and the other will defeat 
such manifest object, it should receive the 
former construction. So, too, if a statute is 
susceptible of two constructions, one of which 
is consistent with the constitution, and the 
other repugnant thereto, it should be so con- 
strued as to be effective rather than void. 
Any statute involving a personal privilege or 
right conferred upon an individual by the 
constitution is to be liberally construed in 
favor of the individual.” 

The construction must be reasonable, not 
strained and artificial, and when the court 
can clearly see that a person is fully protect- 
ed from the effects of his testimony, he should 


be required to give evidence even though it. 


may show him to have been guilty of a crim- 
inal offense.°7 And when an immunity is 
couched in the same language as the constitu- 
tion, the language of the statute will receive 
the same construction as that of the constitu- 
tion, and be held to grant immunity from 
imprisonment, fine, forfeiture or penalty.®§ 
Toledo, Ohio. F. BrEEcHeER. 


54 Ex parte Cohen, 104 Cal. 524. 

55 26 Sup.Ct. Rep. 370, 62 Cent. L. J. 342, with notes. 

56 Supra, 

57 State v. Jack, supra. 

58 Coffee v. United States, 116 U. S. 436, 6 Sup. Ct. 
Rep. 437, 29 L. Ed. 684; Boyd v. United States, 116 
U. S. 616, 6 Sup. Ct. Rep. 524, 29 L. Ed. 746; Coun- 
selmen vy. Hitchcock, 142 U. S. 547; Brown v. Walker, 
161 U. S. 591. 





PARTNERSHIP — RIGHT OF RETIRING PART- 
NER WHERE NOT RESTRICTED FROM EN- 
GAGING IN BUSINESS IN SAME PLACE. 


WHITE v. TROWBRIDGE. 





Supreme Court of Pennsylvania, June 27, 1906. 


Where a partner transferred his interest in the good 
will of the business to his copartners, it did not pre- 
clude him from entering into a similar business in the 
same town in competition with the old firm, where 
there was no restriction in the dissolution agreement. 

Where a retiring partner entered into no contract 
restricting him from prosecuting a similar competing 
business, he is not deprived of his right to use his own 
name in connection with such business, from the fact 
that his surname is a portion of the trade-mark used 
by the firm of which he was formerly a member. 


The court below found the facts to be as fol- 
lows: 

**(1) That fora period of 244 years and upwards 
prior to January, 1900, the defendant, W. 8S. Trow- 
bridge, was engaged in the city of Meadville in 
the manufacture of confectionery, consisting of 
thin oblong pieces of molasses candy coated with 
chocolate, and generally known as ‘chocolate 
chips.’ 

‘“(2) That said defendant then claimed, and 
still claims, to have been the originator of this 
particular kind of confectionery, and adopted the 
name ‘Trowbridge’s Chocolate Chips,’ by which 
the same was known in the trade. 

(3) That defendant, prior to said date, adopted 
as a trade- mark the words ‘Trowbridge’s Choco- 
late Velvet Chips,’ and the representation of a 
bucket filled with chocolate chips, and caused the 
same to be registered. 

**(4) On January 22, 1900, the said defendant 
sold an undivided one-third in the business there- 
tofore by him carried on, each to H. P. White and 
Carl] Bender, and the said vendor and his vendees 
on the same day entered into a copartnership, 
under the firm name of ‘Trowbridge Chocolate 
Chip Company,’ and from that time until Janu- 
ary 11, 1902, the said copartnership engaged in 
the manufacture of the said Trowbridge chocolate 
chips in the said city of Meadville. 

(5) Shortly after the organization of the said 
copartnership, and upon complaint of a rival 
manufacturer of confectionery, the said copart- 
nership dropped from the name or trade-mark of 
said chocolate chips the word ‘velvet’ and sub- 
stituted for said name or trade-mark ‘Trow- 
bridge’s Chocolate Chips, the Original,’ under 
which name and trade-mark they continued to 
manufacture said chocolate chips until the disso- 
lution of said partnership. 

(6) On January 11, 1902, the said copartner- 
ship was dissolved; the plaintiffs in the bill hav- 
ing purchased from defendant his interest therein 
by written agreement, of which the following is 
acopy: ‘Memorandum of agreement made this 
llth day of January, 1902, between Wm. S. 
Trowbridge of the first part, and Harry P. White 
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and Carl Bender of the second part: Whereas, 
the parties hereto entered into a partnership on 
the day of January, 1900, for the manufac- 
ture and gale of confectionery, and especially for 
the manufacture of a quality of confectionery 
known by the trade-mark of ‘''rowbridge Origi- 
nal Chocolate Chips,’’ and have since said date 
been engaged in the manufacture and sale of such 
confectionery in Meadville, Pa.; and whereas the 
said Wm. S. Trowbridge has agreed to sell all his 
rights and interests in the said partnership and 
business: Now this agreement witnesseth. that 
the said Wm. 8S. Trowbridge hereby sells, assigns 
and transfers to Harry P. White and Carl Bender 
all the rights, title, interest, property and claim 
of him, the said Wm. 8. Trowbridge, to and in 
the said partnership business, together with the 
good will, rights, property, stock bills and ac- 
counts receivable, notes and credits, together with 
all other rights or property used in or connected 
with the said business and the prosecution thereof. 
In consideration whereof, the said Harry P. White 
and the said Carl Bender agree to pay to the said 
Wm. 8. Trowbridge the sum of fifteen thousand 
dollars.’ 

**(7) Subsequently to the dissolution of said 
copartnership and the sale of his interest therein 
by defendant, the plaintiffs continued to carry on 
the same business under the same name and in 
the same place as was done prior to said sale and 
dissolution of the copartnership, and in the pros- 





ecution of said business have advertised exten-. 


sively, and the said chocolate chips had, prior to 
said dissolution, and kave had subsequently 
thereto, a large and extensive sale; the said com- 
pany now employing about 150 hands and is man- 
ufacturing about 6,000 pounds thereof per day. 
**(8) That on June 11, 1902, plaintiffs caused to 


be registered by the commissioner of patents a, 


print, the title of whieh is ‘Trowbridge’s Choco- 
late Chips,’ which said print has been by them 
coutinuously used as a trade-mark or advertise- 
ment on the pails or larger packages in which 
said confectionery has been packed and shipped. 

(9) The plaintiff company packs or puts up 
for sale their chocolate chips in common, stock, 
candy pails or buckets of two sizes, one of which 
holds about 25 pounds and the other about 10 
pounds, and in paper or pasteboard boxes of con- 
venient size to hold five, one, one-half and one- 
fourth pounds respectively. The pound boxes 
are dark brown in color, tied by two small white 
ribbons, and the dimensions are 10 1-4x21-4x 
11-4 inches; the half-pound boxes are dark brown 
in color, and the dimensions are 5 3-8 x 2 3-8 x 
11-2 inches; and the quarter-pound boxes are 
inclosed in white wrappers, and the dimensions 
are 6 5-8 x 2 3-8 x 3-4 inches. 

**(10) Upon each ‘chip’ manufactured by the 
plaintiff company is stamped upon one side the 
word ‘Trowbridge.’ 

‘*(11) Upon all of the larger packages put up 
by plaintiffs is placed a white label correspond- 
ing in appearance to the registered print, consist- 








ing of the word ‘Trowbridge’ at the top thereof, 
in Jetters three-fourth inches high, and of the 
words ‘Chocolate Chips’ at the bottom thereof, 
one and one-fourth inches to one and three-fourth 
inches high—varying with the size of the label— 
all of a dark red color. In the center of said label 
is the picture of a punch bowl filled with choco- 
late chips. The coloring of the punch bowl is 
blue, and of the chips a light chocolate. Above 
the punch bowl and between the same and the 
word ‘Trowbridge’ 1s printed in blue letters three- 
eighths of an inch high, within quotation marks 
and in oval form, the word ‘Original.’ Below the 
punch bowl, and between the same and the words 
‘Chocolate Chips,’ is printed in a straight line, in 
blue letters, one-eighth of an inch high and within 
quotations, the words ‘Name on every chip.’ 

‘¢(12) Upon the one-pound and the half-pound 
boxes is printed in gold, in heavy script type, 
slightly diagonal across the top of the box, the 
word ‘“T'rowbridge’s,’ and beneath said word, and 
as a continuation thereof, extends a heavy scroll 
or flourish in the same color, in which scroll is 
printed in small brown letters the words ‘Name 
on every chip.’ Below and somewhat to the right 
of the word ‘Trowbridge’s’ is printed in gold and 
in heavy ornate letters, one-fourth inch high, the 
word ‘chocolate’ on a slightly oval line, and im- 
mediately below said word, and in similar type 
and the same color is the word ‘chips’ printed on 
a straight line. Above and somewhat to the left 
of the word ‘Trowbridge’s’ is a somewhat irregu- 
lar circular gold background having thereon a 
small brown circle, three-fourths of an inch in 
diameter, in the center of which is a monogram 
consisting of the letters, ‘W. S. T.,’ above which 
in circular form is printed in small brown letters 
the word ‘Meadville,’ and below which in similar 
form and type the letters ‘Penn. U.S. A.’ 

**(13) Upon the white wrapper, inclosing the 
quarter-pound boxes, is found printed in large 
script type and beginning on the left and extend- 
ing slightly diagonally across the top of the box 
the word ‘Trowbridge’s.’ Beneath said word, 
and commencing somewhat more than halfway 
from its beginning, and parallel thereto, in simi- 
lar type, is the word ‘Chocolate.’ Beneath which 
last mentioned word, and commencing about 
halfway from end to end thereof, parallel thereto, 
and in similar type, is the word ‘chips.’ Beneath 
the word ‘Trowbridge’s,’ parallel thereto, and 
commencing on a line with the beginning there- 
of, is printed in ornate letters, one-fourth of an 
inch high, the word ‘Original.’ At the upper 
right corner is printed in figures, one-half of an 
inch high, the number ‘10,’ to the right of which 
is a letter ‘c,’ one-fourth of an inch high, crossed 
by a perpendicular mark. On both edges of said 
box, printed in Gothic type, one-fourth of an 
inch high, are the words ‘Name on every chip.’ 
All of which printing isin gold. At each end of 
said box is placed a seal having a gold background 
and brown edges, within which is a small brown 
circle three -fourths of an inch in diameter, within 
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which and at the top thereof, in small brown let- 
ters, is printed the word ‘the’ ona straight line, 
beneath which, in larger brown letters, is printed 
the word ‘original;’ beneatb whicb, in small 
brown letters, and parallel thereto, is the word 
‘and,’ and at the bottom, in large brown letters, 
and parallel with the brown circle, the word 
‘best.’ 

**(14) On their bill and letter heads plaintiffs 
use a small design of the punch bowl filled with 
chips, above which, and somewhat diagonal 
thereto, in heavy script type, with flourish or 
scroll beneath, is the word ‘Trowbridge.’ To the 
right and somewhat below the end of said word, 
is printed horizontally in Gothic type the words 
‘Chocolate Chip,’ beneath which, in similar type, 
and parallel thereto, is the abbreviation ‘Co.’ 
Above said punch bowl, in small Gothic letters, 
and within quotation marks, are the words ‘The 
Original.” Below said punch bowl, in smaller 
type, is found the words ‘Name on every chip.’ 
The whole being somewhat ornamented and dis- 
playing at each side of the punch bowl packages 
of chocolate chips, the coloring being in white and 
black. 

**(15) About the middle of September, 1902, the 
defendant, W. S. Trowbridge, began in the city 
of Meadville the manufacture of confectionery 
known as chocolate chins, and similar in form and 
appearance to the same kind of confectionery 
manufactured by plaintiff and numerous other 
persons or firms throughout the country. 

**(16) The chocolate chip manufactured by de- 
fendant is plain and has no printing or stamp im- 
pressed thereon. 

(17) The said defendant is advertising and 
offering for sale his said confectionery, and has 
solicited and is soliciting trade therefor gener- 
ally, and has adopted and is using a stamp or 
mark on his labels, packages, bills and letter 
heads, hereinafter more fully described. 

**(18) ‘I'he said defendant puts up his said con- 
fectionery in common or stock candy pails of a 
capacity of about 10 and 25 pounds respectively, 
and in common paper or pasteboard boxes or 
packages in quantities of five, one, one-half and 
one-fourth pounds. ‘The pound boxes are white 
in color, and of the dimensions of 7 x 2 3-8 x 23-8 
inches; the half-pound boxes are white in color 
and of the dimensions of 53-8 x 23-8 x 11-2 
inches. The quarter-pound boxes are inclosed in 
a wrapper of chocolate color, and the dimensions 
are 6 5-8 x 2 1-2 x 3-4 inches. 

(19) From two-thirds to three-fourths of the 
said chocolate chipe sold by either plaintiffs or 
defendant is put up in candy pails. 

**(20) The defendant uses upon his pails a white 
label, at the top of which is printed horizontally 
in heavy black Gothic letters, about one-half of 
an inch high, the words ‘The Originator.’ Some- 
what below is a circle 5 1-2 inches in diameter, 
above which and parallel thereto is printed in 
heavy black Gothic letters, five-eighths of an inch 
high, the name ‘W. 8. ‘Trowbridge,’ which name 





is followed by a period; and below the said circle, 
in similar type and color, the words ‘Meadville, 
Pa.’ Within and at the top of the'said circle and 
parallel thereto, in heavy black Gothic letters, 
seven-eighths of an inch high, is the word ‘Choc- 
olate,’ and atthe bottom of said circle, and par- 
allel thereto, in the same type, the word ‘Chips.’ 
Across the center of said circle is printed hori- 
zontally in heavy red script letters the word 
‘Twentieth,’ and immediately below, parallel 
thereto, and extending somewhat to the right 
thereof in the same type and color, the word 
‘Century.’ 

**(21) The design used by defendant in his bill 
and letter heads, and probably on some smaller 
labels, advertisements, etc., is the same in lan- 
guage, form and colors as the label above de- 
scribed, being merely reduced in size. 

**(22) The pound and half-pound boxes used by 
defendant have printed somewhat diagonally 
across the tops in not very heavy script type the 
words ‘Twentieth Century,’ with a flourish ex- 
tending from the capital ‘C’ back beneath and 
parallel with the word ‘Twentieth.’ Preceding 
said words, on a line with the top of the small 
letters thereof in small Gothic type, is the word 
‘The.’ Beneath the word ‘century,’ on a hori- 
zontal line, is printed in inclined Gothic type, 
about one-eighth of an inch high, the words 
‘Chocolate Chips,’ and immediately beneath and 
parallel thereto is printed in somewhat smaller 
type, the name ‘W. 8. Trowbridge.’ ‘To the left 
of said writing is the design of a griffin holding 
a partly opened scroll, upon which is printed in 
small inclined Gothic type the word ‘Purity,’ be- 
neath which in the same type is the word ‘Excel- 
lence.’ All of said printing and stamping is the 
color of silver. 

‘*(23) The quarter-pound boxes used by de- 
fendant are wrapped in chocolate colored paper, 
upon which is printed in rather large script type, 
and diagonally across the top of the box, the 
words ‘Twentieth Century,’ beneath which, par- 
alle] thereto, and beginning somewhat to the right 
thereof, and in the same type, are the words 
‘Chocolate Chips.” Somewhat below is printed 
horizontally, in Gothic type one-fourth of an inch 
high, the name ‘W. 8S. Trowbridge.’ Above and 
to the left of the word ‘Twentieth,’ and within 
the flourish to the letter ‘T,’ is printed in ornate 
type the word ‘The,’ and over the word “‘l'wen- 
tieth,’ and parallel thereto, is found in figures, 
three-eighths of an inch high, the number ‘10,’ 
followed by the letter ‘c,’ one-fourth of an inch 
high, through which extends a perpendicular 
line. To the left of said printing is the design of 
a griffin, holding a partly opened scroll, upon 
which in small inclined Gothic type is printed the 
word ‘Purity,’ and beneath this and in the same 
type the word ‘Excellence.’ All of said printing 
and stamping is in the color of silver. 

‘‘(24) As a means of advertisement, defendant 
has had prepared and used a window screen or 
poster about 30x10 inches, through the center of 
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which borizontally appears the words ‘Chocolate 
Chips;* each word beginning with a large bright 
red capital ‘C,’ five and three-fourths inches high, 
shaded with dark green. ‘The balance of the said 
words are printed in large black lower case ornate 
type, two inches high, above and below .which 
black letters are dark green lines and ornaments. 
Directly above said words are printed horizon- 
tally, in heavy seript type, about one inch high, 
in bright red, the words ‘Twentieth Century.’ To 
the left of said words, and on the same elevation 
as the tip of the ve gy’ ‘C's,’ in black orrate.let- 
ters, one inch high. is the word ‘The,’ beneath 
which in a wave line, in black ornate letters. one 
and one-fourth inchés high, is the word ‘Mead- 
ville,’ and below the said last-mentioned word, 
in the same type and color as the word ‘The,’ is 
printed horizontally the word ‘Chip.’ At the 
right of said screen or poster, and on the same 
elevation as the top of said capital ‘C's,’ are the 
black ornate letters, one and one-fourth inches 
high, ‘W. S.,’ with periods after each. Beveath 
said letters, on a wave line, and in letters of the 
same type and color, the word “Trowbridge,” be- 
neath which word, in black ornate letters, one 
inch high, 1s printed horizontally the word ‘Orig- 
inator.’ 

(25) By correspondence with dealers, and 
otherwise, the defendant has held himself out as 
‘being the originator of the Chocolate Chips.’ 

**(26) The trade-mark or labels used by de- 
fendant are not so similar to those of plaintiffs in 
appearance, or in the sound and connection of the 
words, as are likely to cause a person of ordinary 
intelligence, using ordinary caution, in making 
purcbases to be misled.” . 

PoTTER, J.: Cotnsel for appellants have here 
advanced the proposition that, by the mere trans- 
fer of his interest in the good will of the business, 
the defendant was precluded from entering into a 
similar business in the same town, and presecut- 
ing it in competition with the old firm, of which 
he had been a member. The position is wholly 
untenable. ‘Good will’? has been defined by 
Judge Cooley as the favor which the manage- 
ment of a business has won from the public, and 
the probability that old customers will continue 
their patronage. Chittenden v. Witbeck, 50 Mich. 
401, 15 N. W. Rep. 526. And Lord Eldon, in 
Cruttwell v. Lye. 17 Ves. Jr. 335, spoke of it as 
‘‘simply the probability that old customers will 
resort to the old place.’’ ‘There is a very ample 
discussion of this question by the Supreme Court 
of Michigan, and a full citation of the authorities 
bearing on the point in Williams v. Farrand, re- 
ported in 50 N. W. Rep. 446, 14 L. R. A. 161. It 
is there said: ‘*The doctrine that a retiring parte 
ner’ who has conveyed his interest in an estab- 
lished business, whether the good will be included 
or not, cannot personally solicit the old custom- 
ers of the firm, has no supportin principle. A 
retiring partner conveys, in addition to his inter- 


est in the tangible effects, simply the advantage 





that an established business possesses over a new 
enterprise.”’ 

In the present case the contract for the sale of 
defendant's interest in the business was in writing, 
and we do not find in it anything which can be 
construed into an agreement by the defendant to 
refrain from engaging in a similar business under 
his own name. Anagreement to retire from busi- 
ness, and not to resume it again, is in restraint of 
trade, and cannot rest upon mere inference. 
Hall’s Appeal, 60 Pa. 458, 100 Am. Dec. 584. So 
long as the defendant does not attempt to sell his 
goods as those of the old firm, or represent that 
his business is a continuation of the old firm, he 
is at liberty to engage under his own name, hon- 
estly and in good faith in the same line of busi- 
ness and in the same locality. We think the 
learned judge of the court below was entirely cor- 
rect in his statement of ‘the third conclusion of 
law, in which he says: ‘I'he defendant is not de- 
prived of the right to use his own name in con- 
nection with the conduct of his business simply 
from the fact that his surname is a portion of the 
trade-mark used by the copartnership of which 
he was formerly a member, and whose business 
has been continued by plaintiffs.”” And, in the 
further comment made by him in overruling the 
exception to this finding, as follows: ‘*He has no 
right to use said name for the purpose of mislead- 
ing the public or to induce persons to deal with 
him in the belief that they are dealing with or 
acquiring the product of the old firm, or its suc- 
cessors in business. He also has the same right 
to hold himself out as the person who invented 
or originated the kind of wares he offers for sale, 
subject to the same limitations.’’ And in this 
connection it appears that the court below found 
as a fact, upon evidence which seems to us suffi- 
cient, that the defendant had not in this respect | 
infringed upon or violated the rights of the plaint- 
iffs. 

So, too, in deciding the remaining question in 
this case, as to whether the defendant hag so im- 
itated the trade-mark or labels of the plaintiffs as 
to interfere unfairly with their business, or de- 
ceive the public, the court below has applied a 
well-established rule, and has found that ‘the 
trade-mark or labels used by defendant are not so 
similar to those of plaintiffs in appearance, or in 
the sound and connection of the words as are 
likely to cause a person of ordinary intelligence, 
using ordinary caution, in making purchases to 
be misled.’’ ‘This finding is really the gist of the 
whole case, for if the action of the defendant has 
deceived, or is likely to deceive, purchasers, so 
that they have purchased, or will probably accept, 
the goods of the defendant under the mistaken 
notion that they are those of the plaintiffs, then 
the defendant should be enjoined from any such 
use of the labels. But, measured by this well- 
established rule, it does not appear from the evi- 
dence that the defendant has in any sense of- 
fended. A comparison of the labels of the re- 
spective parties shows such marked and striking 
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differences that no one who has eyes to see with, 
and uses them, can fail to notice the differences. 
We cannot see that the similarity is sufficient to 
convey a false impression or to mislead the ordi- 
nary purchaser. The labels of defendant dis- 
tinctly refer to his own manufacture, and show 
that the goods are those of W.S. Trowbridge, and 
not those of the plaintiffs, the Trowbridge Choc- 
olate Chip Company. While both sets of labels 
are descriptive of the same article of manufac- 
ture, yet the label of plaintiffs bears upon its face 
a prominent and distinctive emblem, a large bowl 
filled to the brim with chocolate chips, while the 
corresponding label of defendant is entirely de- 
void of any emblem, but has instead the distinct- 
ive and arbitrary descriptive words ‘‘twentieth 
century.’’ The distinction between the labels in- 
tended for smaller packages is equally apparent. 

In fact, the real difficulty in this case is that the 
plaintiffs have reason to fear, not that the public 
will be deceived, but that if the fact becomes 
known that the defendant is engaged in the same 
business, the public will purposely purchase the 
goods made by him, for the reason that he was 
and is the originator of the confection known as 
chocolate chips. In other words, what the plaint- 
iffs really desire is protection from the business 
competition of the defendant carried on openly 
and frankly by him under his own name. As we 
have already seen, this was something which they 
did not provide for under the terms of the writ- 
ten agreement when they purchased from him his 
interest in the business, and they cannot now be 
permitted indirectly to attain this end which they 
failed to stipulate expressly for in negotiating the 
purchase, and which presumably was not included 
in fixing the amount of the consideration. The 
learned judge of the court below has with great 
industry and accuracy examined and assembled 
the cases bearing upon the exact questions here 
in dispute, has drawn from them the legal prin- 
ciples upon which they rest, and has with pre- 
cision applied those principles to the facts of this 
ease. We see no reason whatever to differ from 
any of the conclusions reached by him. 

The exceptions are overruled and the decree is 
affirmed. 


Nore.— When a Party Sold His Interest in the 
Good Will of a Business to His Partners He Was 
Not Thereby Precluded from Engaging in the Same 
Kind of a Business in Same Town in Competition 
With Old Firm.—The importance of the question in- 
volved in this case is not so much the legal question, 
but in the fact that such questions are of frequent oc- 
currence and this case shows how careful an attorney 
should be in providing the necessary elements in a 
contract to secure kis client’s interests. The leading 
case upon this subject is Mitchell y. Reynolds, 1 P. 
Wms. 181, decided nearly two hundred years ago and 
has been the laweversince. It is one of Smith’s 
Leading Cases, 756-783, 8th Ed., Jd 404-436, 11th Ed, 
Hughes’ Procedure, Vol. 2, p. 939. R, a baker, sold out 
his business to M and agreed not to engage in it for 
five years. He violated the contract and M sued and 
recovered of R £50. In the principal case there was 





no agreement not to engage in business again, so that 
wher the plaintiff sued for damages there was noth- 
ing, either express or implied, to aid his- suit, but on 
the contrary, there was the question of public policy 
which is against contracts in restraint of trade. Con- 
tracts in restraint of trade must be clearly expressed 
and contain a good consideration. Where they are 
ofthe nature of the one under consideration in the 
principal case, it is not wholly one in restraint of 
trade, because it does have in it something of value 
which the purchaser of the good will might have sold 
as part of the bargain. It is, of course, shown by the 
fact that a suit was brought to rastrain the defendant 
from engaging in the same business in the same place. 
The purchasers supposed that such a condition was 
implied in the agreement. But right here is where 
public policy enters and says it is in favor of compe- 
tition in business, and unless there has been an ex- 
press provision in the agreement, and a lawful one, 
the defendant has aright to engage in a competing 
business with his former associates in the same kind 
of a business in the same town. Therefore, if the 
plaintiffs did not expressly provide against such a 
contingency in their agreement with the defendant 
there is no redress. 

The case of Malan v. May, 11M. & W. 653, 12 L. 
J. Exch. 376,5 Rul. Cases, 376, Hughes’ Proced., 
Vol. 2, p. 941, shows another phase of this class of 
cases where M covenants not to carry on the business 
of surgeon dentist in London, nor any place where 
the covenantees may have practiced. It was held 
that “the former portion being reasonable, will be 
enforced.” Public policy would not stand for are- 
straint in any other place than London. It is a good 
rule maintained by the best authorities that a con- 
tract may be good in part and void in part, and itis 
supreme that the rule is not without exception in 
cases where there is no fraudulent intent involved. 
Whart. Const., 233, 337-338a; 2 Smith, Men. Corp. 737; 
Corcoran vy. Lehigh Co., 138 Ill. 390. And this rule also 
applies to statutes. Sprague v. Thompson, 236; 1 Chit. 
Const. 67; Tatum vy. Kelly, 25 Ark. 209, 94 Am. Dee. 
717, 15 L. R. A. 598; Hughes’ Proced., Vol. 2, p. 942. 

In conclusion the court said: “In fact the real 
difficulty in this case is that the plaintiffs have reason 
to fear, not that the public will be deceived, but that, 
if the fact becomes known that the defendant is en- 
gaged in the same business, the public will purpose- 
ly purchase the goods made by him, for the reason 
that he was and is the originator of the confection 
known as chocolate chips. In other words what the 
plaintiffs really desire is protection from the business 
competition of the defendant carried on openly and 
frankly by him in his own name. As we have already 
seen this is something which they did not provide for 
under the terms of the written agreement when they 
purchased from him his interest in the business, and 
they cannot now be permitted indirectly to attain to 
this end which they failed to stipulate expressly for 
in negotiating the purchase and which presumably 
was not included in fixing the amount of the consid- 
eration. The learned judge of the court below has 
with great industry and accuracy examined and as- 
sembled the cases bearing upon the exact questions 
here in dispute, has drawn from them the legal prin- 
ciples upon which they rest, and has with precision 
applied those principles to the facts in this case.’ 
See leading articles entitled, What is Legitimate Com- 
petition, 48 Cent. L. J. 302; Illegal Trade Rivalry, 4¢ 
Cent. L. J. 257; Right of an Agent to Draw Away 
Principal’s Customers Where he Has Ceased to Rep- 
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resent His Principal, 49 Cent. L. J. 260; Right to In- 
junctive Restraint to Unfair Competition in Trade, 50 
Cent. L. J. 224; Deception of Public by Use of Sim- 
ilar Names, 57 Cent. L. J. 109, note; A Man and His 
Name, 11 Cent. L. J. 8, 27, 84, 106; Right to Use One’s 
Own Name, 51 Cent. L. J. 2; Originality of a Name as 
a Trade-Mark, 48 Cent. L. J. 108; How Far One Using 
His Family Name in Business and Adopting it in 
Good Faith May be Restrained from Using it by 
One Who Has Acquired a Trade Name Therein, 40 
Cent. L. J. 252, 82 Cent. L. J. 258. 








JETSAM AND FLOTSAM. 


' OWNERSHIP IN A PLAN. 


In the early law there was considerable dispute 
among the authorities on the question of ownership 
in intellectual creations. One view, earnestly advo- 
cated by Lord Mansfield, among others, was that in- 
tellectual creations were property like other species 
of property and belonged absoiutely to their creator. 
Millar v. Taylor, 4 Burr. 2303, 2399. The otber theory 
was that the producer of an intellectual work had no 
natural property therein and enjoyed only such rights 
as the public chose to confer. Donaldson v. Beckit, 
2 Bro. P. C. 129. The latter theory is the one that has 
come to prevail in the law today. A late case follows 
this view in deciding that the originator of a scheme 
of industrial organization has no right of property in 
it. Haskins vy. Ryan (N. J.), 64 Atl. Rep. 436. 

We may take it as settled that an author, painter, 
or composer has no common law property right in kis 
mental creation after he has given it to the public, or, 
in the technical phrase, has ‘‘published”’ it. Any one 
may reproduce it or use it as he sees fit. Keene v. 
Kimbal, 16 Gray (Mass.), 545. To be sure, until pub- 
lication, the creator has over it sole centro) (New 
Jersey State Dental Society v. Dentacura Co., 57 N. J. 
Eq. 593), but this control does not depend on any 
property right in the creation, though doubtless there 
is in the cases loose language which might lead to 
thatconclusion. See Aronson v- Baker, 43 N. J. Eq. 
365; Grigsby v. Breckinridge, 2 Bush (Ky.), 480. It 
is universally admitted that a person to whom the 
author or composer-communicates his work may make 
what use he pleases of the knowledge so gained, ex- 
cept to multiply copies of the work. See Tompkins 
y. Halleck, 183 Mass. 32. This right of ‘‘copy”’ is im- 
pliedly reserved by the author in any communication 
short of publication, and for the recipient of the com- 
munication to reproduce the mental creation would 
be unfair and a breach of confidence. See Tompkins 
v. Halleck, 188 Mass. 82. The creator’s right, then, 
would seem to be not a property right in the creation, 
but the incorporeal right of “‘copy.” See Jefferys v. 
Boosey, 4 H. L. Cas. 815, 888. As regards inventions, 
there is no doubt that any one who by fair means 
gains a knowledge of the new idea may, in the ab- 
sence of a statutory patent, use the knowledge as he 
wishes, even to the extent of reproducing the inven- 
tion itself. Brown v. Duchesne, 19 How. (U. 8.) 183. 
See also Wilson v. Rousseau, 4 How. (U. S.) 646. 
There is no property right in such a conception. See 
Gillet v. Bate, 86 N. Y. 87. Trade secrets are treated 
the same way, for they are essentially nothing more 
than plans or schemes. Though equity often enjoins 
the divulging of them, the reason js always to prevent 





a breach of trust or confidence, even if the language 
used appears to indicate a property right in the idea. 
Morrison v. Moat, 9 Hare, 241; Peabody v. Norfolk, 98 
Mass. 452. That there is no such property right is 
best stown by the fact that if one comes bona fide by 
a knowledge of the secret, he can use it free from in- 
terference on the part of the creator. Steward v. 
Hook, 118 Ga. 445. See also James v. James, L. R. 13 
Eq. 421. 

Thus, running through the law, is a complete de- 
nial of any ownership in any intellectual work as 
such. Once ideas are communicated, they irrevo- 
eably become part of the recipient’s mental make-up. 
They are as much his as the originator’s. Once 
knowledge is acquired, the common law actingin rem 
is powerless to take it away. And if no breach of 
trust or confidence is involved, no reason is seen why 
such a possessor of ideas may not use them as well as 
the creator of them. As the right of property con- 
notes the capability of using or disposing of the sub- 
ject of property to the exclusion of all others (see 
Rigney v. City of Chicago, 102 Ill. 64, 77), the result 
follows that there is none in a plan or scheme. See 
Bristol v. Equitable Life Assur. Co., 5N. Y. Supp. 
131, affirmed 132 N. Y. 264; Burnell v. Chown, 69 Fed. 
Rep. 993; Simmons Hardware Co. v. Waibel, 1 8S. Dak. 
488.—Harvard Law Review. 








BOOK REVIEWS. 





JOYCE’S LAW OF NUISANCES. 


This treatise is by Joseph A. and Howard Joyce of 
New York. Asa natural result of the development 
and growth of the country, there are constantly 
arising questions of difficulty to so discriminate be- 
tween the rights of parties where the advancing inter- 
ests of trade are concerned, as todo substantial jus- 
tice. In many instances justice may only be done by 
comparing the rights. Equity procedure will more 
and more enter into the consideration of many of the 
nuisance problems. This work does not neglect the 
equity side. There has been much legislation on the 
subject of nuisances; we find the legislative acts given 
full consideration. Particular mention is tobe made 
of the consideration in this work of those acts which 
are directed to the legalizing of such acts as other- 
wise might be held to be nuisances. In the preface 
there is this statement: ‘The authors have also treat- 
ed more particularly those matters which are of im- 
portance under the modern law relating to the sub- 
ject. This has been true of the law of nuisances af- 
fecting highways and waters, which has been fully 
covered both as to the right of the public, of the indi- 
vidual and of abutting owners. Smoke has been one 
of the most prolific sources of trouble of late years. 
This subject has been exhaustively treated. Ques- 
tions of the rights by prescription, the various alleged 
nuisances, such as noisome smells and noises, jars 
and vibrations, nuisances arising from animal enclos- 
ures, and other causes, of remedies in case of a nuis- 
ance, the right to summarily abate, and of damages, 
have been thoroughly gone into. The result is an éx- 
cellent treatise bringing the subject up to date to 
meet the needs of the profession. We have no hesi- 
tation in giving it our hearty approval. 

The work is bound in buckram, containing 972 
pages, andis published by Matthew Bender & Co. 
Albany, N. Y. 





ee 





Le A VTS AAR OS Rett 


16 CENTRAL LAW JOURNAL. 





No. 1 








RAILROAD RATE LAW, BY BEALE AND WYMAN. 

The importance of such a work may well be under- 
stood when the scope of the act of which it treats is 
considered. The reason for the actis well set forth in 
the preface, as follows: “In modern times the 
prevalence in commercial life of the principle 
of laissez faire bas led to the formation of great 
industrial combinations. Great enterprises have 
taken the place of smail ones and great industries 
have been localized at the mcst convenient parts 
of the country. All this commercial organiza- 
tion} has been based on the development of the 
railroads, which are necessary not only to bring 
the raw material to the factory and to distribute the 
finished product, but also tosupply with the necessa- 
ries of life every inhabitant of this country. The result 
has been the establishment of great and powerful cor- 
porations, in whose hands is the sailroad carriage of 
the country. Butas these great combinations have 
grown up under the law, so their legai rights 
must be subject to the rights of the whole people; 
great power brings as its consequence the need of 
control of that power for the good of the whole peo- 
ple. Two ways only can be found to exercise such 
control. One way, that advocated by the most radical 
statesmen, is the government ownership and opera- 
tion of the railroads. The other way, which is 
in fact the conservative method of dealing with the 
problem, is the control of rates and practices of rail- 
roads for the public good. One of these methods 
must be finally adopted. The conservative method is 
now on trial. It behooves the lawyers to see to it that 
it be so intelligently tried, and tiat the law applicable 
to the case be so accurately enforced, that we may not 
be driven perforce to the radical alternative of public 
ownership.” The author’s first task in the process of 
this work has been to give a “sufficient though con- 
cise view of such portions of the primary obligations 
of those in public employments, and particularly of 
carriers as bears essentially upon the problem of rates. 
For this task the authors have been prepared by ten 
or twelve years’ study. They have studied with 
special care the question of fixing of rates and have 
regarded the law of public employments the same, 
whether the rates related to railroads, gas or water 
companies or other companies engaged in public em- 
ployment. The authors have also cited and examined 
the decisions of the interstate commerce commis- 


sion. 

Not only have the authors examined and applied the 
common law as it bears upon railroad rates, but have 
as well examined the statutory provisions and have 
given the full text of the Interstate Commerce Act 
as it now stands. It gives the law of railroad rates 
and the practice before the interstate commerce com- 
mission and annotated the sections of the act on prac- 
tice with special fullness and inthe appendix have 
been included the rules of practice of the commission 
and a set of approved forms. 

The reputation of Professor Beale should be an as- 
surance of work well and intelligently done. We have 
no hesitation in giving our approval of it. It relates 
to a subject which is constantly enlarging and has be- 
come one of leading consideration to the profession. 

It is published by William J. Nagel & Co., Bos- 
ton, well bound in buckram and contained in 1285 


pages. 
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HUMOR OF THE LAW. 





Former Chief Justice Logan E. Bleckley, of the 
Georgia Supreme Court, who, at eighty, is the father 
of four children each younger than his youngest 
grandchild, delights, since his retirement on account 
of advanced age, to revisit occasionally the scene of 
his many years of labor and join again, as a sort of 
mental exercise, in the discussions of the consultation 
room. 

A short time ago Judge Bleckley walked into the 
supreme court library when the justices were in the 
midst of a deeply involved case, one which had for 
some days given them no little worry. Seeing a possi- 
ble opportunity to get the benefit of well-considered 
and valuable advice, the chief justice remarked: 

“Take these briefs and tell us what you think of 
this case.” 

It was just the mental athletics Judge Bleckley 
seemed to need. He took the briefs and other papers 
and read them carefully for one—two—three hours, 
occasionally consulting authorities, while the mem- 
bers of the court were occupied with other duties. 
Then he returned the papers to the chief justice, 
while the whole court looked up expectantly for his 
opinion. 

“Gentlemen, this is one of that class of cases,” Judge 
Bleckley said measuredly, “that whichever way you 
decide it, you will decide it wrong.” 


An old farmer one day walked into the office ofa 
Pennsylvania ex-judge, and said: “Judge, I bor- 
rowed some money from a man a good many years 
ago, and gave him my note for the amount fer one 
year, with interest at ten per cent. When the note 
was due I could not pay it, and he figured up the in- 
terest, added it to the debt, and took a new note for 
another year. Well, to make a long story short, I was 
neverin shape to pay, so he kept on compounding 
the interest at ten per cent and taking a new note 
every year until now the debt is pretty big, and the 
interest, as he has figured it, is a good deal more than 
all the money I borrowed from him, and he has got 
my note for the whole thing. How much will the law 
make me pay.”? The ex-judge said: ‘My friend, ac- 
cording to the moral law you must pay the full 
amount of your last note, but under the law of Penn- 
sylvania that man can collect only the amount you 
actually borrowed from him with interest thereon at 
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six per cent from the date of the loan up to the time 
of payment.” 

The old farmer said: ‘Judge, suppose you figure 
it both ways and see what the difference will be.” 
The ex-judge made the computations as requested, 
and then told his client that if he settled according to 
the law of Pennsylvania, instead of the moral law, he 
would save about three hundred dollars, but he would 
forfeit the friendship of the holder of the note. The 
old man thought the matter over very carefully, and 
then said: ‘Judge, I guess the law of Pennsylvania 
is good enough for me. Three hundred dollars is 
worth more to me just now than any one man’s friend- 
ship.” 

He went away, taking with him the computations 
and statement made out by the ex-judge, and in a 
week or so returned apparently with a heavy load off 
his mind. ‘‘Judge,” says he, “I made that man a 
tender of the amount as you figured it. He jawed 
and cussed around a good while, but I told him it 
seemed to me it would be better to settle all such 
matters in this world than in the next, and he finally 
took the money, and gave me the note. 

‘‘Much obliged to you judge.”—Green Bag. 
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1, ACCORD AND SATISFACTION—Payment.—The accept- 
ance of acheck by an employee under contract fora 
specified period held not a settlement of his claim under 
the contract.—Detlaff v. Ideal Mfg. Co., Mich., 168 N. W. 
Rep. 76. 

2. ADVERSE POSSESSION — Sale by One Co-tenant.— 
Where a tenant in common conveys the whole estate in 
fee with covenants of seisin and warranty, and his 
grantee enters and holds exclusive possession, the en- 
try and holding are adverse to the co-tepant. — Wiese 
v. Union Pac. Ry. Co., Neb., 108 N. W. Rep. 175. 

3. ADVERSE PossESSION— Use of Public Land by Coun- 
ty.—Where a county claimed title to land on which the 
county buildings were located by adverse possession as 
against a city,a map on which the square was desig- 
nated as “Court House Square” held admissible. —Oity 
of Victoria v. Victoria County, Tex., 94 S. W. Rep. 368. 

4. AGRICULTURE—Thresher’s Lien. — Where plaintiff 
acquired a tiaresher’s lien on part only of a large quan- 
tity of different kinds of grain, the complaint must show 
the kind and quantity of grain on which the lien exists. 
—Gorthy v. Jarvis, N. Dak., 108 N. W. Rep. 39. 

5. APPEAL AND ERROR—Case Made.—A Certificate of 
the clerk that copies of documents in the case-made are 
true and correct held not aun amend aent of the case- 
made, and to have no office With reference thereto, an- 
less such case-made should atsome time be usedasa 
transcript.—Southern Pine Lumber Co. v. Ward, Okla.,, . 
85 Pac. Rep. 459. 


6. APPEAL AND ERROR—Discretion in Granting New 
Trial._Where the memorandum attached to an order 
granting a new trial shows it was based on the ground 
that the verdict was not sustained by the evidence, it 
was a discretionary order and will not be disturbed.— 
Hess v. Great Northern Ry. Co., Minn.,108 N. W. Rep. 7. 


7. APPEAL AND ERROR—Failure to Note Exceptions.— 
When the bill of exceptions does not show the ruling of 
the court upon a motion for a new trial or any excep- 
tions to such ruling, an appellate court cannot consider 
the merits of such notion or any assignment of error 
based thereon.—Hoodless v. Jernigan, Fla., 41 So. Rep, 
194. 


8. APPEAL AND ERROR—Motion for New Trial.—In an 
action by several plaintiffs, defendant cannot complain 
of the action ofthe court in overruling the motion fora 
new trial of a plaintiff against whou. judgment was 
rendered.—Beaumont Traction Co. v. Dilworth, Tex., 9% 
S. W. Rep. 352. 


9. APPEAL AND ERROR—Winding Up of Defunct Cor- 
poration.— Rev. St. 1899, §§ 976, 1305, 1306, held to have no 
application to the management of the affairs of a sely- 
ent banking corporation, the existence of which has 
terminated by the limitations of its charter. — Clifford 
Banking Co. v. Donovan Commission Co., Mo., 94 8S. W. 
Rep. 527. 


10. ARSON—Ownership of Property. — Proof of oecu- 
pancy, though under a forfeited contract of sale, held 
sufficient to sustain an averment of ownership in an in- 
dictment for the burning of a dwelling house.—Heard v. 
State, Tenn., 94S. W. Rep. 605. 


11, ASSIGNMENT FOR BENEFIT OF CREDITORS — Estop- 
pel.—A creditor of an insolvent filing a petition before 
the register in chancery seeking a preference is sot 
thereby estopped from asserting that a fund in the 
hands of the assignee is a trust and held for his benefit. 
—Hutchinson v, National Bank of Commerce, Ala., 41 
So. Rep. 143. 


12. ATTACHMENT—Duration of Lien.—An attachment 
lien continues after rendition of judgment for plaintiff 
until the debt is paid and sale had under execution ig- 
sued on the judgment, or until the judgment is satisfied 
or the attachment vacated.—Katz v. Obenchain, Oreg., 
85 Pac. Rep. 617. 


13, ATTACHMENT—Ejectment.—An owner’s interest in 
land purchased under contract held not subject to at- 
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tachment after a transfer of the interest, though fora 
debt incurred prior to the transfer. — Dumas v. Geer, 
Mich., 108 N. W. Rep. 84. 

14. ATTACHMENT—Lien on Crops.— Where claimant 
had a lien on the entire crop of his debtor, an sttaching 
creditor of such debtor could not subject any portion of 
the crop to his debt by mere proof that the remainder 
of the property on which the lien existed was of suffi- 
cient value to satisfy claimant’s debt. — Evans v. Groes- 
beck, Tex., 93 8. W. Rep. 1005. 

15. ATTACHMENT — Property Subject. — Funds held as 
administrator cannot be attached in action against him 
individually.—Gittings v. Russel, 99 N. Y. Supp. 853 

16. ATTORNEY AND CLIENT—Disbarment.—The techni- 
cal requirements of criminal pleading are not required 
in an accusation made the basis of a disbarment pro- 
ceeding but it is necessary that the charge shall be so 
specific as to fairly inform the attorney asto the mis- 
conduct of which he is accused.—Jn re Smith, Kan., 85 
Pac. Rep. 584. 

17. ATTORNEY AND CLIENT—Services of Partnerof Law 
Firm.—In the absence of an express agreement to the 
contrary, any professional services rendered by a mem- 
ber of a firm of lawyers should be presumed to be for 
the benefit of the firm.—Macfarland v. Altschuler, Neb., 
108 N. W. Rep. 151. 

18. BANKRUPTCY—Petition.—A petition by a trustee in 
bankruptcy to recover money alleged to be a preferen 
tial transfer must show that if the transfer stands the 
creditor will receive a greater percentage of its debt 
than other creditors of the same class.—West v. Bank of 
Lahoma, Okla., 85 Pac. Rep. 469. 

19. BANKRUPTCY—Settlement of Claims —An arrange- 
ment made between a debtor and creditors in a petition 
in involuntary bankruptcy, whereby claims of the cred- 
itors are compromised, is subject to the rights of any 
creditor who may appear and present his claim.—In re 
Black Diamond Copper Min. Co., Ariz., 85 Pac. Rep. 652. 

20. BANKS AND BANKING—Liability for Wrongful Acts 
of Cashier.—Bank, as well as cashier, held liable for as- 
sisting gang of conspirators in defrauding stranger by 
inducing him to bet on fake race.—Hobbs v. Boatright, 
Mo., 98 8. W. Rep. 934. 


21. BANKS AND BANKING—Liability on Draft.—Where 
the holder of a bank draft takes no steps to secure pay- 
ment within five years, his right of action against the 
bank issuing the draft for failure of the bank on which 
it was druwn to pay 1s barred by limitation.— Wrigley v. 
Farmers’ & Merchants’ State Bank, Neb., 108 N. W. Rep. 
132. 

22. BANKS AND BANKING — Preferential Transfers.— 
Where an insolvent has money on deposit in a bank, 
subject to check, and owes the bank on a note, on his 
being adjudged bankrupt the bank can have the deposit 
set off against the note and prove its claim for the bal- 
ance.—West v. Bank of Lahoma, Okla., 85 Pac. Rep. 469. 


23. BANKS AND BANKING—Rules of Savings Banks.—A 
savings bank held not guilty of negligence in paying a 
deposit to one presenting the depositor’s passbook and 
checks purporting to be signed by the depositor.—Camp- 
bell v. Schenectady Sav. Bank, 99 N. Y. Supp. 927. 


24. BENEFIT SOCIETIES—Increased Assessments.—The 
monthly assessments of members of a beneficial society 
may be increased when necessary to meet the needs of 
the business. —Shepperd v. Bankers’ Union of the 
World, Neb., 108 N. W. Rep. 188. 

25. BILLS AND NoTES—Corporations.—The joint maker 
of a note with a corporation which does not have the 
power to issue it may be liable thereon to an innocent 
holder thereof —Scott v. Banker’s Union of the World, 
Kan., 85 Pac. Rep. 604. 

26. BILLS AND NOTES—Note Executed by Married Wo- 
man.—The purchaser ofa note executed by a married 
woman must take notice of the coverture and of the ex- 
istence or want of existence of facts authorizing lrer to 
execute the note under Sayles’ Ann. Civ. St. 1897, art. 





2970.—Haas v. American Nat. Bank, Tex , 94 S. W. Rep. 
439. 

27. BOUNDARIES—Government Monument. — Where a 
government monument, being the corner between two 
adjoining landowners, has been obliterated, its location 
may be proven by testimony of witnesses acquainted 
therewith.—Reed v. Burrell, Neb., 108 N. W. Rep. 155. 

28. BUILDING AND LOAN ASSOCIATIONS — Maturity of 
Shares.-- An estimate made bya building and loan as- 
sociation as to the time when the stock will mature can- 
not be held to be a guaranty, but is merely the expres- 
sion of an opinion.—Ebersole v. Southern Building & 
Loan Ass’n, Ala., 41 So. Rep. 150. 

29. CARRIERS—Delay in Transportation.—Though mere 
delay is not evidence of negligence in transportation, 
where the fact of delay is supplemented by evidence of 
the cause, it may show that it was negligence.—Wright 
v. Chicago, B & Q. Ry. Co., Mo., 94 ©. W. Rep. 555. 

30. CARRIERS—Failnre of Sleeping Car Company to 
Transport Passenger.—A sleeping car company operat- 
ing its cars over aline of railroad held not relieved from 
liability for failure to transport a passenger by reason 
of the failure of the railway company to haul the sleeper 
in which plaintiff had engaged a berth. — Pullman Pal- 
ace Car Co. v. Hocker, Tex., 93 8S. W. Rep. 1009. 

31. CARRIERS—Failure to Furnish Cars.—In an action 
against a carrier for failure to furnish cars, letters writ- 
ten to plaintiff by an agent of the carrier, together with 
the agent’s conversations with plaintiff, held admis- 
sible.—Hoffman Heading & Stave Co. vy. St. Louis, I.M. & 
S. Ry. Co., Mo., 94S. W. Rep. 597. 

32. CARRIERS—Injury to Passenger at Meal Station.— 
A passenger when invited by the carrier beld entitled to 
leave the train at a meal station, and to walk to and fro 
alongside of the train for relaxation.—Laub v. Chicago, 
B. &Q. Ry. Co., Mo., 94S. W. Rep. 550. 

33. CARRIERS—Negligence in Transporting Live Stock. 
—Proof that injuries to live stock in shipment were 
caused by delay resulting from wreck on carrier’s road 
held to raise presumption of negligence of carrier.— 
McFall v. Wabash R. Co., Mo., 94S. W. Rep. 570. 


34. CARRIERS—Proprietors of Hacks. — Where propri- 
etors of a line of hacks are sued for damages sustaimed 
by a passenger in a runaway, an instruction held pro- 
perly refused which charges that carriers are not liable 
for mistaken exercise of judgment on the part of their 
servants in an emergency.—Lewerk v. Parkinson, Kan., 
85 Pac. Rep. 601. 


35. CARRIERS—Refusal to Accept Delayed Shipment — 
A consignee of materials held not entit)ed to recover the 
difference between such materials which were rejected 
becanse of the carrier’s delay in delivery and the amount 
paid for new materials purchased to take their place.— 
Illinois Cent. R. Co. v. Johnson & Fleming, Tenn., 94 S. 
W. Rep. 600. ° 


36. CARRIERS—Who are Passengers.—The fact that one 
had a private arrangemeut between a railroad company 
and himself, whereby he could ride on freight trains, did 
not render the road’s relation to him otherthan thatofa 
common carrier.—Gardner vy. St. Louis & S. F. R. Co., 
Mo., 93 S. W. Rep. 917. 

37. COMMERCE—State Laws.—Code 1596, § 5087, in so far 
as itattempts to prohibit residents of other states from 
soliciting orders for spirituous liquors to be transported 
into the state, held violative of the commerce clause of 
the federal constitution.—Moog v. State, 4la., 41 So. 
Rep. 166. 


38. CONSTITUTIONAL LAW—Construction of Statute.— 
If a statute be open to two interpretations, under one of 
which it would be constitutional and unger the other 
unconstitutional, the court will adopt the meaning con- 
sonant with validity.—Jn re Burnette, Kan., 85 Pac. Rep. 
575. 

89. CONSTITUTIONAL LAW—Dipsomaniac Act. —Sess. 
Laws 1905, § 7; Cobbey’s Supp. 1905, §§ 9650a-9650h, known 
as the “Dipsomaniac Law,” providing that when any 
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person has been cured he may be paroled on conditions, 
held unconstitutional as an unlawful restraint on the 
liberty of the person.—E£w parte Schwarting, Neb., 108 
N. W. Rep. 125. 

40. CONSTITUTIONAL LAW—Impairing Contract Ubliga- 
tions.—Laws 1897, p. 182, exempting beneficiary associa- 
tions from the provisions of the general insurance law, 
held not as to beneficiary in a death benefit certificate 
issued prior tothe statute violative of Const., art. 2, § 15, 
prohibit ng theenactment of any law empowering the 
obligation of a contract or retrospective in its operation. 
Westerman v. Supreme Lodge K. P., Mo., 948. W. Rep. 
470. 

41. CONSTITUTIONAL LAW—Municipal Corporations.— 
Laws 1905, p. 122, ch. 62, § 124, to the extent that it requires 
the county treasurer to pay to cities organized under the 
general law the interest and penalties on city and school 
taxes coliected by the county treasurer, held invalidasa 
violation of the constitutional prohibition against class 
legislation.—State v. Mayo, N. Dak., 108 N. W. Rep. #6. 

42. CONSTITUTIONAL LAW—Schools for White and Col- 
ored Persons.—Act March 22, 1904, p. 181, ch. 85, prohibit 
ing maintenance of institution of learning for white and 
negro races, held within police power, and valid.—Berea 
College v. Commonwealth, Ky., 94 8S. W. Rep. 623. 

48. CONTRACTS—Inability to Perform. —Where plaintiff 
contracted to sink a well for defendant at a certain price 
per foot, when his work was interfered with by defend- 
ant so that performance was uot completed, plaintiff was 
entitled to recover the specific price for the number of 
feet actually completed.—Hahl v. Deutsch, Tex., 94 8S. 
W. Rep. 443. 

44. CONTRACTS—Joint and Several.—An agreement be- 
tween stockholders of a corporation for the sale of their 
stock held not a joint contract, so as to prevent one of 
the stockholders from maintaining an action for breach 
of contract of a third person agreeing to buy the stock.— 
Dowling v. Wheeler, Mo., 93S. W. Rep. 924. 

45. ConTRACTS—Sale of Property.—A contract for the 
division with another of the proceeds of defendant’s 
lot held to require such division only on the receipt of 
money for the lot.—Seymour v. Thompson, 99 N. Y. 
Supp. 916. 

46. CONTRACTS—Subcontractor’s Liability for Delay.—A 
subcontractor held not bound by acertificate of the su- 
perintendent of the building executed to the contractor 
that the latter was entitled to $3,000 for lost time by the 
subcontractor’s delay.—Modern Steel Structural Co. v. 
English Const. Co., Wis., 108 N. W. Rep. 70. 

47. CORPORATIONS—A ppointment of Receiver Pendente 
Lite —Under our statute, an appointment of a recelver 
does not necessarily cause a dissolution of the corpora- 
tion; unless the court so directs the receiver may be ap- 
pointed simply to manage the affairs of the company 
during the pendency of the litigation.—Hall v. Nieukirk, 
Idaho, 85 Pac. Rep. 485. 


45. CORPORATIONS—Estoppel of Stockholders to Deny 


Corporate Existence.—Where stockholders of a corpor-. 


ation permit corporate name to be used in the business, 
in the same place and under the same manager, they 
are estopped to deny its continued existence.—Pattison 
v. Gulf Bag Co., La., 41 So. Rep. 224. 4 


49. CORPORATIONS—Expiration of Charter Period. — 
Where the life of a banking corporation expires by the 
limitations of its charter, and the corporation is not in- 
solvent, it is not necessary that its affairs be wound up 
bythe state.—Clifford Banking Co. v. Dovovan Com- 
mission Co., Mo., 948. W. Rep. 527. 


50. CORPORATIONS—Fraudulent Representations Induc- 
ing Subscription to Stock.—Une without experience in 
the business of lead mining may, when solicited to pur- 
chase stock in a corporation about to engage in the busi- 
ness, rely on the representations made by the promoters 
of the corporation.—Tinker v. Kier, Mo., 94 S. W. Rep. 
501. 


51. CORPORATIONS—Salaries of Officers.—Where a di- 
rector of a corporation and his dummies fixed the salary 





of the treasurer, and then elected him to that office, the 
resolution was void and the money appropriated forsuck 
salary could be recovered in a suit for the benefit of the 
corporation.—Greathouse v. Martin, Tex., 94S. W. Rep. 
822. 

52. Costs—Discretion of Court.—In equity the trial 
court has discretion in taxing the costs of the action sab- 
ject to review when unreasonably exercised.—Hering v. 
Simon, Neb., 108 N. W. Rep. 154. 

53. COUNTIES—Taxation.—A county must levy within 
certain limits the tax required for certain purposes each 
year, and that its funds have been improvidently ex- 
pended in the past does not relieve it of such duty.— 
Lincoln County v. Chicago, B. & Q. R. Co., Neb., 108N.W. 
Rep. 178. 

54. CoURTS—Construction of Revenue Statute.— Where 
the amount of an expense tax depends on the construe- 
tion of revenue statutes, the legality of the tax is in con- 
testation and an appeal lies directly to the supreme 
court.—State v. Orfila, La., 41 So. Rep. 227. 

55. CourTs—Original Jurisdiction.—It is beyond the 
power of the legislature to enlarge the original jurisdic- 
tion of the supreme court by authorizing consideration 
of causes other than those specified in the constitution. 
—In re Burnette, Kun., 85 Pac. Rep. 575. 

56. CRIMINAL LAW— Admissions.—Admissions made to 
a policeman by defendant after his arrest held not ob- 
jectionable because of the policeman’s inability to detail 
all of the conversation.—State v. Lu Sing, Mont.,85 Pae. 
Rep. 521. 

57. CRIMINAL Law—Judicial Notice.—In a prosecution 
of a police officer for neglect of duty in permitting voters 
to be obstructed at a primary election, judicial notice 
will be taken that the democratic party cast more than 
10,000 votes for governor in Missouri at the election of 
1902, and was therefore a political party within Act March 
13, 1901 (Acts 1901, p. 163, § 25, subd. 3).—State y. Flynn, 
Mo., 94S. W. Rep. 543. 

58. CRIMINAL TRIAL—False Imprisonment.—The failure 
of a complaint charging the commission of a crime 
against the United States to give the date of the al- 
leged offense does not render the instrument void, so 
as to authorize a suit for false imprisonment against the 
sheriff signing the complaint. - Roberts v. Brown, Tex., 
948. W. Rep. 388. 

59. CRIMINAL TRIAL—Impeaching Testimony of Wit- 
ness.—That the trial jadge refused to allow a witness 
for the defense to be asked whether he knew the general 
reputation of witness for the state for veracity is no 
ground for reversal, where the answer expected to be 
made was not made known to the court, nor on a motion 
for new trial.—State v. Rester, La., 41 So. Rep. 231. 

62. CRIMINAL TRIAL—Review on Appeal.—Where re- 
spondent was convicted of crime, andthe evidence was 
conflicting, a grant of a new trial without stating 
whether it was because of the insufficiency ofthe evi- 
dence or errors of law will not be disturbed on appeaL~ 
State v. Driskell, Idaho, 85 Pac. Rep. 499. 

61. CRIMINAL TRIAL—Verdict.— Where jurors on being 
polled assented to their verdict of conviction, their mo- 
tives or reasons for rendering such verdict could not be 
inquiredjinto.—Jackson v. State, Ala., 41 So. Rep. 178. 

62. DAMAGES—Exemplary Damages.—When the com- 
plaint alleges and the proof shows facts such as will 
warrant a recovery; of exemplary damages, they need 
not be claimed by name and as such, but may be recov- 
ered under the claim for damages gene: ally.—Shoe- 
maker vy. Sonju, N. Dak., 108 N. W. Rep. 42. 


63. DAMAGES—Expenses Incurred.—A building con- 
tractor held entitled to counterclaim as against a sub- 
contractor the amount such contractor was required te 
pay for superintendent’s salary owing to the subcon- 
tractor’s delay in furnishing iron as provided by the sub- 
contract.—Modern Stee! Structural Co. v. English Const. 
Co., Wis., 108 N. W. Rep. 70. 


64. DAMAGES—Instructions in Action for Breach of Ir- 
rigation Contract.—In instructing as to measure of dam- 
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ages for breach of contract to furnish water for irriga- 
tion, court should charge that certain expenses “will” be 
deducted, rather than that they “may” be deducted.— 
Barstow Irr. Co. v. Cleghon, Tex , 93 8. W. Rep. 1023. 

65. DAMAGES—Interest.—In an action against a rail 
road for negligently transporting cattle, the jury may 
properly include interest on the damages found as a part 
of such damages, where such interest is claimed in the 
petition.—Gulf, C. & S. F. Ry. Co. v. Batte, Tex., 94 S.W. 
Rep. 345. . 

66. DAMAGES—Special Damages.—One seeking to re- 
covef special damages for breach of contract must show 
that such damages were within the contemplution of 
both parties.—LIilinois Cent. R. Co. v. Johnsun & Flem- 
ing, Tenn., 94S. W. Rep. 600. 

67. DEATH—Loss of Parental Care.—In an action by 
children for negligence causing the death of their fa- 
ther, evidence that deceased had abandoned plaintiffs 
somtime prior to his death was admissible on the ques- 
tion of damages.—Beaumont Traction Co. v. Dilworth, 
Tex., 94S. W. Rep. 352. 

68. DEATH — Presumptions. — The presumption thata 
person is dead from whom nothing has been heard during 
seven years, does not create a presumption that he died 
at any particular time during tnose years.—Spahr v, 
Mutual Life Ins. Co., Minn., 108 N. W. Rep. 4. 

69. DEEDS—Delivery.—Delivery of a deed is accom- 
plished by the grantor voluntarily parting with control 
over the instrument with intent todeprive himself of the 
power to regain possession thereof.—Pierson v. Fisher, 
Oreg., 85 Pac. Rep. 621. 

70. DEEDS — Deposit for Delivery After Grantor’s 
Death.—A grantor who had deposited a deed with a third 
person to be delivered after the grantor’s death, held to 
have had aright to recall and destroy the deed.—Cole v. 
Cole, Mich., 105 N. W. Rep. 101. 

7:. DEPOSITARIES — Contract as to Sale of Land. — 
Where real estate is sold by authentic act and the money 
is deposited in a bank,to be paid when the title shall 
have been found good, the money so deposited is beyond 
the control alike of the purchaser and the seller.—Holli- 
day v. Hammond State Bank, La_, 41 So. Rep. 198. 

72. EJECTMENT—Who May Maintain.—Where a valid 
tax deed has been of record for five years, with the tax- 
payer in actual possession, and one claiming adversely 
dispossesses him, the holder of the tax deed may main- 
tain ejectment.—Nicholson v. Hale, Kan.,85 Pac. Rep. 592. 


78. ELECTIONS—Right to Register and Vote.—Tae right 
to register and vote is dependent on an actual resi- 
dence.—People v. Ellenbogen, 99 N. Y. Supp. 897. 


74. ELECTION OF REMEDIES—Matters Concluded.—Suit 
for deposit in bank held not an election of remedies bar- 
ring right of action against bank for notes collected by it. 
—Lemon v. Sigourney Sav. Bank, Iowa, 108 N. W. Rep. 
104. 


75. ELECTRICITY—Defective Appliances .—In an action 
for personal injuries the fact that a transformer in de- 
fendant’s electrical system was old style, held not to 
tend to establish the fact that it was defective.—City of 
Austin v. Nuchols, Tex., 94S. W. Rep. 336. 


76. EMBEZZLEMENT—Elements of Offense. —A debtor 
mortgaging his mercantile business held not guilty of 
embezzlementin continuing the business, disposing of 
the mortgaged property and failing to pay to the cred- 
itor the proceeds thereof.—Forbish v. State, Tex., 93 8. 
W. Rep. 1029. 


77. EMINENT DOMAIN—Railroad Right of Way.—Court 
cannot say as a matter of law that failure of the railroad 
company for any fixed period to complete a track ona 
right of way works a forfeiture of its rights.—Hamlin v. 
Kansas Ry. Cu., Kan., §5 Pac. Rep. 602. 


78. Escrows—Deeds.—Deposit of a deed in a bank de- 
posit !ox by the grantor, though considered as ‘an es- 
crow, held a conditional delivery sufficient to vest title 
in the grantee on the grantor’s death.—Hutton v. Cra 
mer, Ariz.,85 Pac Rep. 483. 





79. ESTOPPEL—Use of Public Land by County.—A city 
having permitted a county to occupy and improve with 
costly buildings land dedicated as a municipal square, 
held estopped to claim the property as against the coun- 
ty.—City of Victoria v. Victoria County, Tex., 948. W. 
Rep. 368. 

80 EVIDENCE—Carbon Copies of Scale Tickets.—In an 
action against a carrier for negligent delay in the trans- 
portation of cattle, carbon copies of scale tickets show- 
ing the weights of the cattle were admissible.—Wright 
v. Chicago, B. & Q. Ry. Co., Mo., 94 8S. W. Rep. 555. 

81. EVIDENCE—Uonclusiveness of Testimony Against 
Interest.—It is not the law that all a party may say in his 
testimony which might be against his interest in the re- 
sult shall be taken to be conclusive against him. — 
Houston v. Chicago, R I. & P. Ry. Co., Mo , 948. W. Rep. 
560. 

82. EVIDENCE—Letter press Copies of Letters.—Letter- 
press copies of letters held inadmissible in the absence 
of a notice to and failure of a party to produce the origi- 
nals.—Hoffman Heading & Stave Co. v. St. Louis, I. M. & 
S. Ry. Co., M6., 94 8. W. Rep. 597. 

83. EVIDENCE—Opinion of Witness.—The statement of 
a qualified witness as to the market value of land isa 
statement of fact, and is admissible.—St. Louis South- 
western Ry. Co. v. Terhune, Tex., 94 8. W. Rep. 381. 

84. EVIDENCE Parent Causing Abandonment of Son’s 
Wife.—Statement of right of parent to interfere in ason’s 
domestic affairs to the extent of inducing him to leave 
his wife.— Barton v. Barton, Mo., 94 S. W. Rep. 574. 

85. EVIDENCE — Personal Injuries.—In an action for 
personal injuries declarations of an agent made soon 
after the accident held admissible as part of the res geste 
as statements spontaneously made without design.—City 
of Austin v. Nuchois, Tex., 94S. W. Rep. 336. 

86. EXECUTION—Res Adjudicata.—A third person sub- 
peenaed as a witness in supplementary proceedings, but 
who is not a party, held not bound by the order of the 
judge, and nmray in an appropriate action litigate his 
rights to such property.—Honce v. Schram, Kan., 85 Pac. 
Rep. 535. 

87. EXECUTION—Supplemental Proceedings.—An action 
held the only proper method to determine whether a re- 
ceiverin supplementary proceedings turned money over 
to the judgment creditor voluntarily or under a promise 
to repay if necessary.—Twelfth Ward Bank vy. Columbia 
Pub. Co., 99 N. Y. Supp. 908. 

88. EXECUTORS AND ADMINISTRATORS— Establishment 
of Claim Against Estate.—On proceedings to estublisha 
claim against the estate of a deceased bank officer for 
moneys alleged to have been taken from the bank, evi- 
dence Leld sufficient to sustain the claim.—McKlroy v. 
Allfree, lowa, 108 N. W. Rep. 119. 

89. FALSE IMPRISONMENT—Damages —In an action for 
false imprisonment in which there was evidence that 
plaintiff had been illegally imprisoned. an instruction 
that it was incumbent upon plaintiff to prove that he had 
sustained damages was improper.—Roberts v. Brown, 
Tex., 94 S. W. Rep. 388. 

90. FisH— Navigable Streams.—Where a stream is nav- 
igable, a club, the owner of land abutting thereon, will 
be enjoined from preventing persons not members of the 
club from fishing in its waters.—Burns v. Crescent Gun 
& Rod Club, La., 41 So. Rep. 249. 

91. FrauD—Banks and Banking.—Bank and its cashier 
assisting conspirators to defraud plaintiff by inducing 
him to bet on fake race, held liable, though the action 
was for fraud and deceit, and he knew their representa- 
tions were false.—Hobbs v. Boatright, Mo., 93 S. W. Rep. 
934. 

92, FRAuD—Damages Where No Injury Results.—A 
purchaser of real estate did not suffer injury in couse- 
quence of a false representation of the vendor, and was 
not entitled to maintain an action for fraud.—Thompson 
v. Newell, Mo., 94 8S. W. Rep. 557. 

93. FRAUDS, STATUTE OF—Contract for Physician’s Ser- 
vices.—A contract for physician’s services held not with- 
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n the statute of frauds as a contract not performable 
within a year.—Lennard v. Texarkana Lumber Co., Tex , 
91S. W. Rep. 383. 

94. FRAUDS, STATUTE OF—Contract of Employment.— 
In an action by an employee for breach of contract of 
employment fora year, the employee held required to 
prove that the contract was not within the statute of 
frauds.—Jacobson v. Schiffer,99 N. Y. Supp 664. 

95. FRAUDS, STATUTE OF—Part Performance.—Contin- 
ued possession by a tenant is not such part performance 
of a verbal contract for the purchase of land as to take 
the case out of the statute of frauds — Steger v. Kosch, 
Neb., 108 N. W. Rep. 165. 

96. FRAUDS, STATUTE OF—Sufliciency of Memorandum. 
—The memorandum required by the statute of frauds as 
to the sale of real property must state the consideration 
—Hain v. Burton, Mo., 94S. W. Rep. 5589. 

97. FRAUDULENT CONVEYANCES—Good Faith.— Where 
representation is concerning affairs not susceptible of 
exact knowledge, assertion of knowledge held an ex- 
pression of opinion presenting a question wholly of good 
faith.—Krause v. Cook, Mich., 108 N. W. Rep. 81. 

98 FRAUDULENT CONVEYANCES—Knowledge by Ven- 
dee of Fraudulent Intent.—A sale made with the inten- 
tion of defrauding creditors held invalid against them if 
the vendee knew of such intent, or had constructive 
notice thereof.—Baze v. Island City Mfg. Co., Tex., 94 S. 
W. Rep. 460. 

99. FRAUDULENT CONVEYANCES—Liability of Persons 
Participating in Fraudulent Scheme.—A buyer of hops 
from a lessee held entitled to recover for breach of con- 
tract against the lessee only, and not against his wife and 
son, unless they participated in the scheme to defraud 
the buyer.—Livesley v. Heise, Oreg., 85 Pac. Rep. 509. 


100. FRAUDULENT CONVEYANCES—Persons Entitled to 
Assert Invalidity.—Where an owner executed a convey- 
ance for the purpose of preventing another from coliect- 
ing a judgment that might be recovered in an action 
pending, neither he nor his heirs could obtain relief in 
equity .—Jones vy. Jones, 8. D., 108 N. W. Rep. 23. 


101. GAME—Hunting License.—Under Laws 1905, pp. 
179, 171. §§ 64, 69, 70, no hunter can lawfully ship game 
without a hunting license, regardless of the county where 
the game was killed. the place where it is offered for ship- 
ment or its destination.—Hz parte Heltcn, Mo., 98 S. W. 
Rep. 913. : 

102. GARNISHMENT—Existence of Other Remedy.—A 
judgment creditor was justified in bringing a garnish- 
ment suit, although he may have had a judgment lien on 
ap uncertain interest owned by his debtorin public land 
which the latter had not occupied for the statutory time. 
—Baze v. Island City Mfg. Co., Tex., 94S. W. Rep. 460. 


103 GARNISHMENT—Presumptions.—The p-esumption 
prevails that execution has been issued on a judgment 
under which garnishment is applied for, and that the 
judgment is not dormant.—Baze v. Island City Mfg. Co., 
Tex., 948. W. Rep. 460. 


104. GAS—Municipal Regulations of Rates.—Whether 
prescribed rates for the furnishing of gas by a public 
service corporation are reasonable is a judicial question, 
but the establishment of rates for future service is a leg- 
islative prerogative which the courts cannot exercise.— 
City of Madison v. Madison Gas & Electric C»., Wis., 108 
N. W. Rep. 65. 

105. GA8B—Neg:igence.—That a leakage of gas occurred 
in the street opposite plaintiff’s residence held not to es- 
tablish a prima facie case of the gas company’s negli- 
gence, in an action for injuries to plaintiff’s health 
thereby.—Hammerschmidt v. Municipal Gas Co., 99 N. Y. 
Supp. 890. 


1096. HEALTH—State and Local Boards.—Const. art. 15, 
§ 3, conferring ‘“‘supervision”’ of matters of public health 
upon the state board, subject to legislative control, has 
no application when it is shown the board declines to 
interfere with a municipal ordinance.—Logan v. Childs, 
Fla., 41 So. Rep. 197. 





107. HOMICIDE—Justification.—W here the jury are tn- 
structed that the killing was justifiable if in response to 
some overt act, it is not error to instruct that no man by 
his own lawless act can create a necessity for acting in 
self-defense, and interpose the plea of self-defense.— 
Robinson v. Territory, Okla., 85 Pac. Rep. 451. 

108. HOMICIDE—Resisting Illegal Arrest.—-One, who, 
while using no more force than necessary to escape an 
illegal arrest, commits a homicide, is guilty of no of- 
fense.—Earles v. State, Tex., 448. W. Rep. 454. 

109. HUSBAND AND WIFE — Child of Third Person.— 
Under the facts stated, held, that a wife had no author- 
ity to bring achild into the family without her hus- 
band’s consent, and to execute a note for the tuition 
of such child in a business college.— Haas v. American 
Nat. Bank, Tex , 94 8S. W. Rep. 439. 

110. HUSBAND AND WIFE— Family Supplies —In an 
action against husband and wife forfamily supplies, the 
burden of proving that any part of the supplies was 
used for servants boarding elsewhere than in the house- 
hold, so as not to be a part of the family, was on defeni- 
ants —Perkins v. Morgan, Colo., 85 Pac. Rep. 640. 

111. HUSBAND AND WIFE—Payment of Husband’s Debt. 
—Refusal of a buyer of hay grown on land belonging to 
a wife to apply the proceeds to the payment of the debts 
of the husband and wife as agreed held to create a cause 
of action against the buyer on behalf of the husband 
and wife jointly.—Ives v. Sanguinetti, Ariz., 85 Pac. Rep. 
480. ' 


112. INJUNCTION—Reg ulation of Gas Rates.—Equity has 
jurisdiction at the suit of a city for the use of private in- 
dividuals to restrain agas company from charging ex- 
cessive rates for service.—City of Madison v. Madison 
Gas & Electric Co., Wis ,108 N. W. Rep. 65. 


113. INTOXICATING LiqUORS—Burden of Proving Re- 
spectability in Asking License —The burden of proof is: 
on an applicant fora liquor license to prove that he isa 
man of respectable character, when by remonstrance 
such fact is denied.—Brinkworth v. Shembeck, Neb., 108 
N. W. Rep. 150. 


114. JUDGMENT—Jurisdiction of Court.—The jurisdic- 
tion of any court exercising authority over any subject 
may be inquired into in every court when the proceed - 
ings of the former are relied on and brought before the 
latter by a party claiming the benefit of such proceed- 
ings.—Southern Pine Lumber Co. v. Ward, Okla., 85 
Pac. Rep. 459. . 


115. JUDGMENT—Setting Aside.—To entitle a party to 
relief from a judgment rendered at aterm which has 
expired, it must be shown that he was prevented from 
urging objections which would have prevented the ren. 
dition of the judgment.—Jordan Vv. Brown, Tex., 94 8. W. 
Rep. 398. 

116 JUDGMENT—Suit to Set Aside.—One suing to set 
aside a judgment must in his pleading set up facts suffi- 
cient to enable the court to determine the issues pre- 
sented in the original action, and render such jadgment 
as will be an effective substitute for the one set aside.— 
Owens v. Foley, Tex , 98 S. W. Rep. 1003. 


117. JUDICIAL SALES—Where Fraudulently Conducted. 
—Where a judicial sule has been fraudulently conducted 
or the order of sale was procured in violation of an 
agreement amouating to fraud, the court may deny con- 
firmation and set aside the sale.—Omaha Loan & Build- 
ing Ass’n vy. Hendee, Neb., 108 N. W. Rep. 190. 


118 Jory—Failure to Object.—A known ground of dis- 
quilification of a juror held waived by withholding or 
refusing to raise the objection until after verdict.—Rob- 
inson v. Territory, Okla., 85 Pac. Rep. 451. 


119. JoRrY—Right of Trial by Jury.—Primarily all ques- 
ticns of fact are for the jury, and unless it appears with- 
out doubt that what would ordinarily by a question of 
fact has, from the state of the evidence, become a ques 
tion of law, a court cannot deprive a party of his consti- 
tutional right of trial by jury by deciding the question.— 
Merritt v. State, Tex., 94S. W. Rep. 372. 
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120. JuRY—Right to Jury Trial.—Where a complaint 
prays for both legal and equitable relief, but the former 
alone is warranted bythe facts pleaded, itis error to de- 
ny defendant's demand for a jury trial.—Gort::y v. Jar- 
vis, N. Dak., 108 N. W. Rep. 39. 

121. LANDLORD AND TENANT—Accrual of Right for In- 
jaries to Premises.—A right of action for a failure to re- 
turn leased premises in good condition, based on repar- 
able damage done to the buildings, does not accrue un- 
tilthe expiration of the lease —Knutsen vy. Cinque, 99 N. 
Y. Supp. 911. 

122. LANDLORD AND TENANT— ffect of Tax Sale.—An 
offer to pay rent held not to create the relation of land- 
lord and tenant between a vendee of property at a tax 
sale and tenants under a lease from a former owner.— 
Carlson v. Curran, Wasi., 85 Pac. Rep. 627. 

123. LANDLORD AND TENANT—Konowledge of Defects.— 
Owner of tenement held not liable for injuries from fall 
ofdumb waiter due to defect in rope with which the 
owner was not charged with knowledge.—Russo v. Mc- 
Laugblin, 99 N. Y. Supp. 839. 

1244. LANDLORD AND TENANT— Landlord’s Lien.—A 
landlord by virtue of his lieu has no such possessory 
rights in the tenaat’s crop as entitles him to prevent its 
removal from the premises or to maintain an action to 
try the right of property.—Evans v. Groesbeck, Tex., 93 
8S. W. Rep. 1005. 

125. LANDLORD AND TENANT—Lien for Rents —A land 
lord’s lien for rent on cotton raised on leased land held 
not waived so as to render the cotton on the sale there- 
of subject to execution in favor of the tenant’s creditors. 
—Sparks v. Ponder, Tex., 94 8. W. Rep. 428. 

126. LICENSES—Versonal Privilege.—A license to drain 
water from one’s land onto that of another held a per- 
sonal privilege not passing with the land. —Jones vy. 
Stover, lowa, 108 N. W. Rep. 112. 

127. LIFE INSURANCE—Extended Insurance. — An in- 
sured in a second policy held not entitled to the bene- 
fits of the stipulations therein with respect to extended 
insurance after payment of three annual premiums — 
McGuire v. Union Mut. Life Ins. Co.,99 N. Y. Supp. 891. 

128. LIFE INSURANCE — Winding Up Affairs.— Policy 
holders of an insolvent insurance company held en- 
titled to prowect their contracts by application to the 
coort of chancery.—Commonwealth v. Richardson, Ky., 
945. W. Rep. 639. 

129. LIMITATION OF ACTIONS — Effect of Fraud. — To 
suspend the running of limitations against attack on 
judgment, fraud in obtaining judgment must have been 
concealed so that it could not be ascertained by reason- 
able diligence.—Dunn v. Taylor, Tex., 94S. W. Rep. 347. 

130. LIMITATION OF ACTIONS—Proceedings Constitut- 
ing Commencement of Action.—The failure to take out 
asecond summons on the return of the first summons 
unserved held to interrupt the continuity of the action. 
—Colling v. McGregor, Mich , 108 N. W. Rep. 87. 

13i. MASTER AND SERVANT—Assumed Risk.—Superin- 
tendent of mine having promised to timber shaft, miner 
held not to have assumed risk of injury from failure to 
do 8o.—Monarch Mining & Development Co. v. De Voe, 
Colo ., 85 Pac. Rep. 633. 

132. MASTER AND SERVANT—Assumed Risk.—The 1 ela- 
tion between the owner of a building in process of con- 
struction and an employee of an independent contractor 
held enables the owner to invoke the doctrine of as- 
sumption of risk by the employee.—Rooney v. Brogan 
Const. Co , 99 N. Y. Supp. 929. 

133. MASTER AND SERVANT — Defective Appliances.— 
Before employee can recover for injuries from a defect- 
ive appliance of which the company had no actual 
knowledge, he must show that it had existed forsuch 
time that the company should have discovered it.—Mis- 
souri Pac. Ry. Co. v. Dorr, Kan.,85 Pac. Rep. 533. 


134. MASTER AND SERVANT — Negligence.—In an action 
for injuries to a railroad engineer by a defect in a boiler 
step, evidence held to justify a finding that no proper 

mspection was made, aud that, if it had been, the acci- 





dent would not have occurred.—Galveston, H. & S. A. 
Ry. Co. v. Stevens, Tex., 94S. W. Rep. 395 

135. MASTER AND SERVANT— Safe Place to Work.—A 
master held only required to exercise ordinary care to 
maintain a safe place to work, and not liable for in- 
juries to a servant through a defect of which the master 
did not have knowledge for such length of time as to en- 
able him to make repairs.—Howard vy. Beldenville Lum- 
ber Co., Wis., 108 N. W. Rep. 48. 

136. MASTER AND SERVANT—Surgical Attendance. —A 
master, having collected money from its employees for 
the maintenance of a hospital, held only bound to use 
ordinary care in its expenditure, and not liable for fees 
ofa surgeon procured by an employee to perform an 
operation during the absence of the hospital surgeon.— 
Miller v. Beaver Hill Coal Co., Oreg., 85 Pac. Rep. 502. 

137, MECHANIC’S LIENS — Subcontractors. — Subcon- 
tractor held not entitled to recover for extras furnished 
without the consent or authority of contractor.—Ponti 
v. Eckels, Wis., 108 N. W. Rep. 62. 

1388. MORTGAGES—Foreclosure of Trust Deed —A sur- 
plus arising on foreclosure of a trust deed which was 
subsequent to a vendor’s lien on the land which had 
been merged in the judgment held only applicable toa 
deficiency arising on asale of the land under the judg- 
ment.—Eubank v. Finnell, Mo., 94S. W. Rep. 591, 

139. MORTGAGES—Merger of Interests.—Where prop- 
erty subject to a mortgage and a subsequent attachment 
lien was conveyed through a third person to the mort- 
gagee, there was no merger of the mortgage as between 
the mortgagee and the attaching creditor.—Katz v. Oben- 
chain, Oreg., 85 Pac. Rep. 617. 

140. MORTGAGES—Mortgagee in Possession.—A mort- 
gagee in possession collecting the proceeds of the prem- 
ises in payment of the debt is not entitled to compensa- 
tion in the absence of agreement.—Gilluly v. Shumway, 
Mich., 108 N. W. Rep. 88. 

141. MUNICIPAL CORPORATIONS—Assessment for Open- 
ing Street.— Where several property owners, assessed on 
the opening of a street, united in a common answer or 
set of objections, held not necessary that each objector 
should pay a separate filing fee, but that one was sufli- 
cient.—Stute v. Case, Wash., 85 Pac. Rep. 420. 

142, MUNICIPAL CORPURATIONS—Collection of Surface 
Waters.—A city held absolutely required to provide an 
outlet for surface waters collected by it, and not merely 
liable to exercise ordinary care soto do.—City of Hous- 
ton v. Richardson & Southerland, Tex., 94S. W. Rep. 454. 

143. MASTER AND SERVANT—Contributory Negligence. 
—The duty of an employer to use reasonable care to 
furnish safe appliances does not relieve the employee if 
he puts them to a use for which they are not furnished or 
subjects them to a strain beyond their capacity.—Salis 
bury v. Press Pub. Co., Neb., 108 N. W. Rep. 136. 

144. MUNICIPAL CORPORATIONS—Defective Sidewalks. 
—Where, in an action for injuries from defect in a side- 
walk, the evidence showed that numerous prior acci- 
dents were caused by the defect, the case must be sub- 
mitted to the jury. —Corson vy. City of New York, 99 N. 
Y. Supp. 921. 

145. MUNICIPAL CORPORATIONS—Detaching Property. 
—That the owner of unplatted land used exclusively for 
agricultural purposes tacitly submitted to its inclusion in 
the incorporated limits of the village does not estop him 
from proceeding under the statute to have it disconnect- 
ed therefrom.—Barber vy. Village of Franklin, Neb., 108 
N. W. Rep. 146. 


146. MUNICIPAL CORPORATIONS—Nuisances.—A muni- 
cipal corporation has authority to abate nuisances erect - 
ed by the county within the city limits on land occupied 
by county buildipgs.—City of Victoriav. Victoria County, 
Tex., 948. W. Kep. 368. 


147. MUNICIPAL CORPORATIONS—Police Officer’s Neg- 
lect of Duty at Polling Place.—Under Rev. St. 1899, §§ 
6212, 6213, 6232, wherea police officer in the city of St. 
Louis witnessed obstruction and assault of veters at a 
polling place, it was his duty to arrest the persons caus- 
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ing such disturbance without a warrant.—State v. Flynn, 
Mo., 94S. W. Rep. 543. 

148. NAMES—Identification of Deceased Under Assumed 
Name.—Where deceased was referred to in an indict- 
ment by an assumed name, such name could not be 
proved bya hearsay statement made to a witness by a 
third person.—Stallworth v. State, Ala., 41 So. Rep. 184. 

149. NAVIGABLE WATERS—What Constitutes.—W here 
ponds and bayous are grassed-choked bodies of water, 
they are not navigable, and the fact that occasional pi- 
rogues and skiffs have been pulled over them is insuffi- 
cient to show navigability—Burns v. Crescent Gun & 
Rod Club, La., 41 So. Rep. 249. 

150. NEW TRIAL—Misconduct of Counsel.—Misconduct 
of counsel in suggesting that the defense of a personal 
injury suit was being carried on by an insurance com- 
pany held cause for a new trial.—Beaumont Traction Co. 
v. Dilworth, Tex., 948. W. Rep. 352. 

151. PARENT AND CHILD—Services and Earnings of 
Child.—The labor performed by a minor son or the goods 
he helped to produce held not liable to the claims of the 
creditors of his father.— Livesley v. Heise, Oreg., 85 Pac. 
Rep. 509. 

152. PARTIES—Substitution.—In an action by a husband 
for damages by the death of his wife, itis not permissi- 
ble to amend thecomplaint so as to allow plaintiff to sue 
as administrator of his deceased wife’s estate.—Walker 
v. Lansing & 8S. Traction Co., Mich., 108N. W. Rep. 90. 

158. PAkTITION—Effect a Passing Title.—Where a hus- 
band conveyed by quitclaim deed to his wife all bis in- 
terest as heirin his father’s estate, and thereafter by 
voluntary partition received from other heirs a convey- 
ance of aspecific portion of such estate, this conveyance 
did not give him a new title.—Foster v. Hobson, Iowa, 107 
N. W. Rep. 1101. 

154. PARTNERSHIP—Accounting.—A partner on an ac- 
counting held chargeable with the amount which his 
partner would have profited by asale of land subsequent- 
ly abandoned.—Wiggins v. Markham, Iowa, 108 N. W. 
Rep. 113. 

155. PARTNERSHIP — Imperfect Corporation. — Mem- 
bers of an incomplete corporation held liable as co- 
partners to parties with Whom they dealt under the in- 
tended corporate name.—Sexton v. Snyder, Mo., 94 S.W. 
Rep. 562. . 

156. PERJURY —Materiality of Statement.—A false state- 
ment asto the residence of electors made to a deputy 
state superintendent of elections held a material false 
statement punishable under Laws 1905, p. 184¥, ch. 689, § 
7.—VPeople v. Ellenbogen, 99 N. Y. Supp. 897. 

157. PHYSICIANS AND SULGEONS—Regalation of Prac- 
tice.—Statutes prescribiog the qualifications of medical 
practitioners and regulating the practice of medicine 
are withinthe police powerof the state, infringing no 
pruvisions of either federal or state constitution.—Spur- 
geon v. Rhodes, Ind.,78 N. E. Rep. 228. 

158. PLEADING —Sufficiency.—A pleading should not be 
condemned if the allegations of fact ciaimed to have 
been stated can be read therefrom with reasonable cer- 
tainty.—Modern Steel Structural Co. v. English Const. 
Uo., Wis., 108 N. W. Rep, 70. 

159. PRINCIPAL AND AGENT—Authority of Agent.—A 
third person dealing with an agent is bound to determine 
whether the agent has authority to consummate the 
contract.—Galveston, H. & 8. A. Ry. Co. v. Allen, Tex., 
94S. W. Rep. 417. 

160. PRINCIPAL AND AGENT—Undisclosed Principal.— 
An agent was personally huble on a contract made by 
him where he did not disclose his agency, and the other 
party had no reason to believe that he was dealing with 
an agent —Beidleman vy. Kelly, 99 N. Y. Supp. 9v7. 


161. PROHIBITION—License to Practice Medicine.—Un- 
der Rey. St. 1899, § 8514, the action of the board of medical 
examiners in revoking a license to practice medicine 
held not a judicial action, and hence not subject to re- 
straint by the writ of prohibition.—State v. Goodier, Mo., 
93 S. W. Rep. 928. 





162. PUBLIC LaNDS—Contract to Convey.—A contract 
by a homesteader to convey his homestead after obtain- 
ing title thereto from the government held void.- Jack- 
son v. Baker, Oreg., 85 Pac. Rep. 512. 

163. PUBLIC LAaNDs—Sale of Bounty Warrant.—The sale 
ofa bounty warrant or certificate issued by the state for 
public lands prior to the location thereof held to pass 
title without a written transfer.—Stubblefield v. Hanson, 
Tex., 94.5. W. Rep. 406. 

164, RAILROADS—Contributory Negligence.— When a 
railroad company inflicts injury upon a person transact- 
ing business with an elevator company whose building 
Stands on railroad land, it cannot avoid liability where 
such person is exercising ordinary care.—Missouri, K. & 
T. Ry. Co. v. Taylor, Kan.,35 Pac. Rep. 528. ~ 

‘165. RaILROADS—Killing Stock. —In the absence of 
gross negligence, a railroad company held not liable for 
killing stock negligently permitted by the owner to run 
at large ina stock law precinct.—Ft. Worth & R. G. Ky. 
Co. v. Hudgens, Tex., 9t 8S. W. Rep. 378. 

166. RAILROADS—Liability of Purchaser on Foreclosure 
Sale.—A railroad corporation succeeding to the property 
rights of another by foreclosure sale is not answerable 
forthe general debts of the corporation whose property 
and franchises are thus acquired.—Lincoln Tp. v. Kan- 
sas City & O. R. Co., Neb., 108 N. W. Rep. 140. 

167. RAILROADS—Safety Device that Invites Danger.— 
Though a safety device so constructed that it invites a 
person to use it in a manner which may result in harm to 
him will make a case of negligence, the essential question 
always is whether there was reason to anticipate the use 
and care required of plaintiff held erroneous.—Lowen- 
stein v. Missouri Pac. Ry. Co , Mo., 93S. W. Rep. 871. 


168. RAILROADS—Stop, Look and Listen.-A traveler 
approaching a crossing, while bound to look and listen 
for approaching trains, may relax his vigilance in onedi- 
rection where danger ismore to be apprehended from 
the other.—St. Louis, I. M. & S. Ry. Co. v. Dillard, Ark., 
94S. W. Rep. 617. 


169. RaPE—Assault with Intent to Rape.—Under Mills’ 
Ann. St., §§ 1211, 1215, an information Charging an assault 
with intent to rape a female under the age of consent 
need not allege that the assault was made with the intent 
to carnally know the female forcibly and against her 
will.—Gibbs v. People, Colo., 85 Pac. Rep. 425. 


170. REFORMATION OF INSTRUMENTS—Mutual Mistake. 
—To reform a contract on the ground of mistake there 
must be proof of a definite agreement which by mutual 
mistake was omitted from or wrongfully stated in the 
contract tu be reformed.—Auer y. Mathews, Wis., 109 N. 
W. Rep. 45. 


171. SALES—Breach of Contract.—The general rule as to 
damages for breach of contract for the sale of goods is 
the difference between the contract price and the market 
price at the time and place when they ought to have been 
delivered.—Alger- Fowler Co. v. Tracy, Minn., 107 N. W. 
Rep. 1124. 


172. SaLEs—Construction of Contract.—Where a seller 
of merchandise agrees to sell twenty carloads “f. o. b. 
cars,” it is not the duty of the buyer to furnish the cars. 
—Hurst v. Altamont Mfg. Co., Kan., 85 Pac. Rep. 551. 


173. SALES—Fraud Inducing Purchase.— Where the de- 
fense is that defendant had been induced to buy certain 
personalty by fraud, defendant can trace the negotia- 
tions to their inception, where the evidence tends to es- 
tablish such defense.—Hauptman v. Pike, Neb., 106 N. 
W. Rep. 163. 


174. SALES—Guaranty.—A contract for the sale of mill 
machinery and its instal!ation held to contemplate a 
mill-run demonstration of the guarantied capacity of 
the mili asa condition precedent to the payment of the 
price.—J. B. Ehrsam & Sons Mfg. Co. v. Jackman, Kan., 
85 Pac. Rep. 559. 


175. SALES—Obligation to Deliver.—Threat of sellers to 
ship by one of two available lines held not to bind them 
to ship by last day for shipment stipulated in contract.— 
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D. E. Foote & Co. v. Heisig & Norvell, Tex., 948. W. 
Rep. #62. 

176. SALEs—Specific Performance.—In an action for 
specific performance of an executory contract for pur- 
chase of land, it is not necessary that plaintiff should 
have been capable of performance when the contract 
was entered into if he was able and offered to perform 
as stipulated in the agreement. — Johnson v. Higgins, 
Neb., 108 N. W. Rep. 168. 

1M. SaLes—Time for Delivery. — The seller of hops 
held obliged to make delivery seasonably during the de- 
livery day, so that the purchaser might inspect the hops 
by daylight.—Catlin v. Jones, Oreg., 65 Pac. Rep. 515. 

178. Sarerinc—Negligence.—In an action for injuries 
toadraw tender by collision of defendant’s boat with 
the draw, evidence held to show that there was a suffi- 
cient space at the draw through which it would have 
been possible forthe colliding boat to have passed.— 
Stoker v. Hodge Fence & Lumber Oo., La., 41 So. Rep. 211. 

179. STATES—Liability for Military Supplies.—The leg- 
islature having uuthorized action against the stateona 
claim for supplies bought for the militix, held, the de- 
fense that the military fand was consumed when the 
contract was made was not available.—M. C. Lilly Com- 
pany v. Commonwealth, Ky., 938. W. Rep. 1039. 

160 STaTUTES—Effect of Repeal on Pending Actions.— 
A right of action not existing at common law, given by 
statute, is taken away by a repeal of the statute prior to 
fina) judgment, without saving pending actions.—Tay- 
lor v. Strayer, Ind., 78 .. E. Rep. 236. 

181. STREET RAILROADS — Injury from Sudden Stop- 
ping.—In an action for injuries caused by the sudden 
stopping ofa street car, evidence held to show that the 
accident was not caused by the company’s negligence.— 
Miller v. New York City Ry. Co.,99 N. Y. Supp. 867. 

182. TAXATION—Fraternal Associations.—A fraternal 
benefit association 1s entitled to set off the amount of its 
outstanding beneficiary certificates against securities 
devoted exclusively to the payment of such certificates. 
—Royal Highlanders vy. State, Neb., 108 N. W. Rep. 183. 

188 TAXATION — Recovery of Taxes Puaid.—Wherea 
bank paid taxes on shares ofits stock, an action to re- 
cover the payment might be maintained in the name of 
the bank without joining the stockhelders. — State Nat. 
Bank y. City of Memphis, Tenn., 94 8. W. Rep. 606. 

184 TELEGRAPHS AND TELEPHONES—Mistake as the 
Proximate Cause of Damage.—Loss of sale of apples due 
to migtake in transmissicn of telegram held not a re- 
mote consequence, sous to deprive sender of right to 
special damages.—Thorp v. Western Union Telegraph, 
Oo., Mo., 94S. W. Rep. 554. 

185. TrR1aL—Argument of Counsel as to Coached Wit- 
ness.—It is legitimate for counsel to argue to the jury 
thatthe testimony of a witness indicates that he has 
been coached in advance as to what testimony to give, 
but it was improper to make such a statement as a fact. 
—Beaumont Traction Co. v. Dilworth, Tex., 94 S. W. Rep. 


186. TRIAL—Discretion of Court.—Courts have a wide 
discretion as to whether after both parties have rested 
their cases in chief the further evidence shall be re- 
stricted to that which is strictly rebuttal. — Howard v. 
Beldenville Lumber Co., Wis., 108 N. W. Rep. 48. 

187. TR1aL—Harmiless Error.—Slight inaccuracies in 
the statement ofca-e by the court is not reversible er- 
ror, in the absence of requests for additional or more 
accurate statements.—Waxahachie Cotton Oil Co, v. 
Peters, Tex., 94S. W. Rep. 431. 

188. TrusTs—Assignment for Benefit of Creditors.—A 
sale of hay with an agreement on the part of the buyer 
to pay the proceeds to certain of the Seller’s creditors 
held a trust, which was subject to alteration or abroga- 
tion by the parties to the extent of eliminating any of 
the creditors named.—Ives v. Sanguinetti, Ariz., 85 Pac. 
Rep. 480. 

189. TrusTs—Establishment.— Where land is paid for 
by one taking a title bond, who dies before obtaining a 





deed, leaving a widow and children, and the widow pro- 
cures the vendor of her husband to convey the land to 
her, she holds for the heirs as trustee .—Gentry v. Poteet, 
W. Va., 53 8S. E. Rep. 787. 

190. TRUSTS—Mortgage of Trust Property.— Where a 
trust is created, neither the trustee nor the beneficiary 
has power to assign or mortgage the trust estate unless 
such power is expressly conferred in the instrument cre- 
ating the trust.—Byron Reed Co. v. Klabunde, Neb , 108 
N. W. Rep. 133. 

191. USuRY—Right to Recover Legal Interest.—Person 
seeking to recover usurious interest held not entitled to 
recover legal interest on demand from commencement 
of suit, notwithstanding Rev. St. 1899, § 3705.—Citizens’ 
Nav. Bank v. Donnell, slo., 94 S. W. Rep. 516. 

192. VENDOR AND PURCHASER—Advances to Fortify 
Title —A vendee in possession of land under a contract 
of sale held entitled to reimbursement for reasonnble 
advances expended in fortifying title of vendor.—Pat- 
reski v. Minzgohr, Mich., 108 N. W. Rep.77. 

193. VENDOR AND PURCHASER—Vendor’s Lien.—A ven- 
dor does not waive his lien by taking the unsecured note 
or bond of the vendee, nor by accepting after its maturi- 
ty a new obligation in lieu thereof.—Eubank v. Finnell, 
Mo., 94 8. W. Rep. 591. 

1294. WATERS AND WATER COURSES—Canals, —In an ac- 
tion for damages to plaintiff’s rice crop owing to an over- 
flow of water from defendant’s canal, certain testimony 
as to what plaintiff received a sack for some of the unin- 
jured rice sudsequently sold held not cuntroliing on the 
issue of damages.—Colorado Canal Co. v. Sims, Tex., 94 
S. W. Rep. 365. 

195. WATERS AND WATER CoURSES—Liabilities of Irri- 
gation Companies.—Irrigationcompanies authorized to 
exercise the power offeminent domain are quasi public 
corporations, and cannot limit their liability to the public 
by contract.—Colorado Canal Co. v. McFarland & Soutk- 
well, Tex., 94 S. W. Rep. 400. 

196, WATERS AND WATER COURSES — Maintenance of 
Dam.—One who raises the water of a stream by adam 
held liable for damages by the flooding thereby of lands 
above it not only at ordinary low water but at ordinary 
high water.—Allen v. Thornapy Klectric Co., Mich., 108 
N. W. Rep. 79. 

197. WATERS AND WATER COURSES—Overflow Due to 
Negligence of Railroad. — Where 10 acres of plaint- 
iff’s. land was overflowed by water of a stream, the 
course of which was alleged to have been negligently di- 
verted, plaintiff was not entitled to abandon the balance 
of bis land as against defendant, but could only recover 
for injury to the land overflowed.—Eastern Texas R, Co. 
v. Moore, Tex ,948. W. Rep. 394. 

198. WATERS AND WATER COURSES—Rights of Domi- 
nant and Servient Estates.—Servient estate held bound 
to take natura! flow of surface water, but owner of domi- 
nant one cannot cast it on the lower lacd in different 
manner or quantity from which it flowed by nature. — 
Wirds v. Vier Kandt, lowa, 118 N. W. Rep. 108. 

199. WILLS—Contest. —In a will contest, a question 
asked on cross-examination as to whether witness knew 
why a party charged with exercising fraud and undue 
influence had not appeared atthe trial held imadmissi- 
ble.—Packham v. Ludwig, Md.,68 Atl. Rep. 1048. 

200 WILLS—Suit to Contest.—A suit to contest will ad- 
mitted to probate is beyond the control of the eontestant, 
so that he cannot dismiss it, and the proponent must 
prove the due execution of the will.—Hougan v. Hinchey, 
Mo., 94S. W. Rep. 522. 


201. WILLS—Testamentary Capacity.—A party assert- 
ing that atestator was .incompetent at the time of the 
execution of his will has the burdgn o! proving it.—Jn re 
Preston’s Will, 99 N. Y. Supp. 312. 


202. WITNESSES—Transactions with Decedent.—A wit- 
ness held under the statute competent in an action 
against an administrator to testify as to transactions be- 
tween decedent and another in which witness took no 
part.—McElroy v. Allfree, Iowa, 108 N. W. Rep. 116. 








